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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Document No. FAA-2011-0009; Airspace
Docket No. 10-AWP-20]

Amendment of VOR Federal Airways
V-1, V-7, V=11 and V-20; Kona, HI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; delay of effective
date.

SUMMARY: This action delays the
effective date for the amendment of four
VOR Federal airways in the vicinity of
Kona, HI; V-1, V-7, V-11 and V-20.
The FAA is taking this action due to
procedural changes requiring additional
flight inspection.

DATES: The effective date of FR Doc.
2011-5078, published on March 10,
2011 (76 FR 13082), is delayed to 0901
UTC August 25, 2011.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace, Regulations and
ATC Procedures Group, Office of
Mission Support Services, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone:

(202) 267-8783.

SUPPLEMENTARY INFORMATION:

Background

Airspace Docket No. 10-AWP-20,
published in the Federal Register on
March 10, 2011, (76 FR 13082), amends
VOR Federal Airways V-1, V-7 V-11
and V-20; Kona, HI. These VHF
Omnidirectional Range Federal airways
are being impacted by flight inspection
delays due to the relocation of the VHF
Omnidirectional Radio Range and
Tactical Air Navigation Aid (VORTAC)
thereby delaying the effective date of
May 5, 2011, to August 25, 2011.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) is
not a significant regulatory action under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Delay of Effective Date

The effective date of the final rule,
Airspace Docket 10-AWP-20, as
published in the Federal Register on
March 10, 2011 (76 FR 13082), is hereby
delayed until August 25, 2011.

Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Washington, DC, on March 30,
2011.
Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2011-8286 Filed 4-13-11; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Chapter |

Order of the Commodity Futures
Trading Commission Relating to the
Continuation, Shutdown, and
Resumption of Certain Commission
Operations in the Event of a Lapse in
Appropriations

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of order; final order.

SUMMARY: This order is being issued to
provide for the continuation, shutdown,
and resumption of certain operations of

the Commodity Futures Trading
Commission in the event of a lapse in
appropriations, and to alert all persons
regulated by or engaged in proceedings
at the Commodity Futures Trading
Commission of these provisions.

DATES: This notice and order is effective
on April 13, 2011.

FOR FURTHER INFORMATION CONTACT: For
market oversight matters contact
Richard A. Shilts, Acting Director,
Division of Market Oversight, 202—418—
5275, rshilts@cftc.gov. For clearing and
intermediary matters, contact John
Lawton, Deputy Director,
jlawton@cftc.gov, 202—418-5480;
Thomas Smith, Deputy Director,
tsmith@cftc.gov, 202—418-5495; or
Robert Wasserman, Associate Director,
rwasserman@cftc.gov, 202—418-5092 in
the Division of Clearing and
Intermediary Oversight.

SUPPLEMENTARY INFORMATION:
I. Background

As of 12:01 a.m. on April 9, 2011, the
continuing resolution that funds many
Federal government activities is set to
expire. Unless additional appropriations
are enacted, Federal departments and
agencies whose continued operations
are dependent upon such funding—
including the Commodity Futures
Trading Commission (the
“Commission”)—will be required to
execute contingency plans for this lapse
in appropriations (commonly referred to
as a “shutdown”). Under 31 U.S.C. 1341
(the “Anti-Deficiency Act”), the
Commission is prohibited from
expending or obligating any funds in the
absence of appropriations, subject to a
narrow set of exceptions.? One
exception that applies to the
Commission is “emergencies involving
the safety of human life or the

1The Anti-Deficiency Act provides that an officer
or employee of the United States may not:

(A) Make or authorize an expenditure or
obligation exceeding an amount in an appropriation
or fund for the expenditure or obligation;

(B) Involve [the] government in a contract or
obligation for the payment of money before an
appropriation is made unless authorized by law;

(C) Make or authorize an expenditure or
obligation of funds required to be sequestered under
section 252 of the Balanced Budget and Emergency
Deficit Control Act of 1985; or

(D) Involve [the] government in a contract or
obligation for the payment of money required to be
sequestered under section 252 of the Balanced
Budget and Emergency Deficit Control Act of 1985.
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protection of property.” 2 It has been
recognized that certain commodity
market functions may continue during a
lapse in appropriations.? Thus, the
Commission has designated certain
essential personnel to fulfill its
obligation to protect property.

The Commission’s regulations place a
number of filing obligations on
registered entities, intermediaries,
market participants and the public
within specified time frames and also
include provisions relating to requests
for Commission approval and issuance
of exemption and interpretative relief
and guidance with specific time frames
for Commission action. The
Commission has reviewed its rules in
light of its obligation to protect property
to determine which obligations will
continue to apply during a lapse in
appropriation.

A. Tolling and Extension of Certain
Procedural Time Limits

In the event of a lapse in
appropriations, the Commission will not
be officially receiving, processing, or
reviewing filings for Commission
approval or action that are not directly
related to the protection of property.
Matters not directly related to the
protection of property include rule, rule
amendment, and contract certifications,
except for emergency rules certified
pursuant to regulation 40.6(a)(2); rules,
rule amendments and contracts
voluntarily submitted for Commission
approval; requests for contract market
designation and derivatives clearing
organization and derivatives trade
execution facilities registration; and
other requests for Commission approval
or relief. The above-mentioned matters
do not include any emergency
notifications that may be required by
Commission regulations of registered
entities and intermediaries, or that are
required by any rule of a registered
entity that has been approved by or self-
certified to the Commission.

More specifically, matters not directly
related to the protection of property
include filings under regulation 1.47

231 U.S.C. 1342 provides:

An officer or employee of the United States
Government * * * may not accept voluntary
services for [the] government or employ personal
services exceeding that authorized by law except for
emergencies involving the safety of human life or
the protection of property * * *. As used in this
section, the term “emergencies involving the safety
of human life or the protection of property” does
not include ongoing, regular functions of
government the suspension of which would not
imminently threaten the safety of human life or the
protection of property.

3Memorandum from Walter Dellinger, Assistant
Attorney General, Department of Justice, Office of
Legal Counsel, to Alice Rivlin, Director, Office of
Management and Budget, Aug. 16, 1995, at 2-3.

and regulation 1.48 (bona fide hedge
requests), part 36 (notification filings
and information on trading), part 37
(derivatives trading execution facility
applications, certifications of continued
compliance in situations of merger or
sale, and demonstrations of compliance
with the core principles), part 38
(designated contract market
applications, certifications of continued
compliance in situations of merger or
sale, and demonstrations of compliance
with the core principles), part 39
(derivatives clearing organization
applications, requests for orders
regarding competition, and
demonstrations of compliance with the
core principles), part 40 (rule and
contract filings (both certifications and
approvals and requests for confidential
treatment of submissions)), part 41
(filing of notice-designated contract
markets trading security futures
products), regulations 145.7 and 145.9
requests (requests for Commission
records, petitions for confidential
treatment of information submitted to
the Commission, and appeals of FOIA
decisions), regulation 140.99 filings
(requests for exemptive, no-action and
interpretive letters), and petitions for
grandfather relief under section 734 of
the Wall Street Reform and Consumer
Protection Act (the “Dodd-Frank Act”)
pursuant to the Commission’s order that
became effective on September 10,
2010.4 For matters that are currently
pending before the Commission
pursuant to any of these provisions, all
applicable time deadlines for
Commission action will be tolled until
the Commission is able to resume full
operations.

Matters not directly related to the
protection of property also include
certain procedural rules associated with
Commission adjudicatory actions, in
particular certain rules under part 3
(procedure to deny, condition, or
suspend, revoke, or place restrictions on
registration), part 9 (related to review of
exchange disciplinary, access denial or
other adverse actions), part 10 (the
Commission’s rules of practice for
adjudicatory proceedings before the
Commission), part 12 (rules related to
reparations proceedings), and part 171
(review of National Futures Association
decisions). For these matters that are
currently pending before the
Commission pursuant to any of these
provisions, all applicable time deadlines
for Commission action will be tolled
until the Commission is able to resume

4 See Orders Regarding the Treatment of Petitions
Seeking Grandfather Relief for Exempt Commercial
Markets and Exempt Boards of Trade, 75 FR 56513,
Sep. 16, 2010.

full operations. Moreover, all applicable
time deadlines for parties to an
adjudicative proceeding that arise
during a lapse in appropriations will be
extended until one business day after
the Commission resumes its full
operations.

B. Continued Operation of Certain
Agency Regulations

The Commission’s regulations also
impose filing obligations on registered
entities, intermediaries, market
participants and the public. The
Commission has determined that certain
filing requirements will remain in effect
in order for the Commission to fulfill its
obligation to protect property even
during a lapse of appropriations.
Accordingly, such filing requirements
will continue to be in effect during the
lapse in appropriations and such filings
will continue to be received and
processed. This category includes
regulation 1.10 filings (financial reports
of futures commission merchants
(FCMs) and introducing brokers (IBs)),
regulation 1.12 filings (notice provisions
required of FCMs and IBs), regulation
1.17 filings (capital requirements
(business days would include those
days the Commission is shutdown for
purposes of requirements relating to
margin calls and the computation of
margin) and any notice provision
requirements)),5 regulation 1.32 filings
(segregation calculation (business days
would include those days the
Commission is shutdown for purposes
of requirements related to segregation)),
regulation 1.65 filings (notice of bulk
transfers (a business day would include
those days the Commission is
shutdown)), and regulation 30.7 filings
(formal secured amount requirements (a
business day would include those days
the Commission is shutdown)). For
these regulations, the business day
requirements will not be affected by a
lapse in appropriations. Also in this
category are part 15 filings (general
reporting requirements), part 16 filings
(clearing member reports), part 17
filings (FCM reports), part 18 filings
(reports by traders), part 19 filings (bona
fide hedge position reports), part 21
filings (special call provisions), and
regulation 40.6 filings (emergency rules
of a registered entity).

The Commission’s regulations require
and industry practice provides for
notification to the Commission and its
staff of certain emergency situations.
Thus registered entities and

5 Generally, the Commission’s regulations define
business day to exclude only Saturday, Sunday, and
Federal holidays. Thus, the shutdown would not
affect the operation of these rules.
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intermediaries should continue to
provide the Commission notice of
emergency situations such as system
malfunctions, cyber security incidents
or financial emergencies throughout a
lapse in appropriations.

C. Extension of Open Comment Periods
on Proposed Regulation and Other
Matters That May Be Subject to a
Request for Comment by the
Commission

Finally, the Commission has proposed
a number of rules to implement the
Dodd-Frank Act for which the comment
period may expire while the
Commission is shutdown. The
Commission will be unable to officially
receive and process comment
submissions until it resumes full
operations. Therefore, the Commission
is extending the comment periods for
such rules, and for any other matters
that may be subject to a request for
comment by the Commission, until one
business day after the Commission is
able to resume full operations. Notice of
the lifting of a shutdown will be
provided on the Commission’s Web site.

II. Administrative Compliance

A. Administrative Procedure Act

To the extent that some of the
provisions of this order may be subject
to notice and comment under the
Administrative Procedure Act (‘APA”),6
and may be subject to the provisions of
the APA that require publication or
service of a substantive rule be made not
less than 30 days before its effective
date,” the Commission for good cause
finds that notice and comment and a
delayed effective date are impracticable
and contrary to the public interest. The
Commission may be obligated to
commence orderly shutdown of its
operations at the commencement of
business on April 11 and has
determined that it is in the interest of
the public and the markets it regulates
to have established and publicized its
procedures for limiting its operations to
only those that are essential to the
protection of property before that time.

Moreover, though the tolling of
certain procedural time limits will delay
the Commission’s review and approval
of certain industry filings, the review
and approval provisions in the
Commission’s regulations implement
review and approval provisions of the
Commodity Exchange Act (“CEA”) in
order to protect the public interest. It
would be contrary to the CEA, and to
the public interest, if these review and
approval time limits continued to run

6 See 5 U.S.C. 553(b).
7 See 5 U.S.C. 553(d).

while the Commission is unable to
conduct routine business.

Finally, in order to protect the
property interests of the public related
to the orderly operation of the futures
markets, the Commissioners will be
supported by essential personnel in the
surveillance of the markets in order to
identify any emergency market
situations that may require action to
protect property during a lapse in
appropriations. It therefore is essential
that reporting regulations associated
with market surveillance and emergency
notices continue to operate.

B. Paperwork Reduction Act

The Paperwork Reduction Act
provides that an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it has been approved
by the Office of Management and
Budget (“OMB”) and displays a
currently valid control number.8 The
collections of information referenced in
this notice and order have valid control
numbers that are currently in effect.
Therefore, the Commission is not
obligated to seek a control number in
connection with this order.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”) requires the Commission to
consider whether a rule it proposes will
have a significant economic impact on
a substantial number of small entities
and either provide a regulatory
flexibility analysis respecting the
significant impact or certify that the rule
will not have such an impact.® The RFA
is applicable only to a rule for which the
Commission publishes a general notice
of proposed rulemaking pursuant to
5 U.S.C. 553(b).10

The Commission is not publishing
this order as a general notice of
proposed rulemaking. Therefore, neither
a regulatory flexibility analysis nor a
certification is required for this
rulemaking action. Nonetheless, this
order will impose no new regulatory
obligations on any party. Rather, it
simply establishes the limited
regulatory framework under which the
Commission will operate during a
shutdown in order to ensure the
protection of property. Accordingly, as
permitted by 5 U.S.C. 605, the
Chairman, on behalf of the Commission,
hereby certifies that the provisions
contained in this order will not have a
significant economic impact on a
substantial number of small entities.

844 U.S.C. 3501 et seq.
95 U.S.C. 601 et seq.
105 U.S.C. 601(2).

D. Cost Benefit Analysis

Section 15(a) of the CEA 11 requires
the Commission to consider the costs
and benefits of its actions before
promulgating a regulation under the
CEA. Section 15(a) specifies that the
costs and benefits shall be considered
against five broad areas of market and
public concern: (1) Protection of market
participants and the public;

(2) efficiency, competitiveness and
financial integrity of futures markets;
(3) price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. The
Commission may give greater weight to
one or more of the five enumerated
considerations to determine, in its
discretion, that a particular rule is
necessary or appropriate to protect the
public interest or to effectuate any of the
provisions or accomplish any of the
purposes of the CEA.

This order imposes the cost of delay
on parties with petitions for approval,
self-certification filings, rights of review,
and adjudicative matters before the
Commission. As the Commission is
limited by law to function most notably
with respect to the protection of
property, these costs are unavoidable.

In terms of benefits, this order
provides for the limited continuation of
Commission business. The order also
confirms the ongoing regulatory
obligations of registered entities and
intermediaries notwithstanding a
shutdown, in order to ensure that the
Commission has available to it all
information necessary to identify
emergency situations and take action to
protect property and, hence, to protect
market participants and the public, the
efficiency and financial integrity of the
futures markets, and price discovery.

The order also notifies market
participants and the public of the
matters in which the Commission will
be engaged, as well as of the tolling and
extensions of time put in place with
respect to filings under Commission
regulations. Tolling ensures that the
Commission will have an opportunity to
review routine industry filings and take
steps if necessary to protect the interests
of the market and the public before
those filings are finalized. The
extensions of time ensure that all
persons with filing obligations in certain
adjudicative proceedings that arise
during a shutdown or who wish to
submit comments during a comment
period that will close during a
shutdown will not be prejudiced by the
inability of the Commission to accept
those filings or comments.

117 U.S.C. 19(a).
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II1. Order

In light of the foregoing, the
Commodity Futures Trading
Comumission (the “Commission”) has
determined to issue the following Order,
pursuant to its authority under the
provisions of the Commodity Exchange
Act, 7 U.S.C. 1 et seq., and in
compliance with the Anti-Deficiency
Act, 31 U.S.C. 1341 and 1342.

It is hereby ordered that, in the event
of a lapse in appropriations (also
referred to as “shutdown”) commencing
at 12:01 a.m. on April 9, 2011, the
Commission will commence operating
according to the procedures set forth in
this Order:

1. Tolling and Extension of Certain
Procedural Time Limits. The
Commission will not officially receive
or process any filings, or review any
matters for Commission approval or
action to the extent that the matters are
not directly related to the protection of
property or market surveillance. This
applies to rule, rule amendment and
contract certifications, except for
emergency rules certified pursuant to
regulation 40.6(a)(2); rules, rule
amendments and contracts voluntarily
submitted for Commission approval or
review; requests for contract market
designation and derivatives clearing
organization and derivatives trade
execution facilities registration; and
other requests for Commission approval
or other action. Specifically, the time
limits for Commission action shall be
tolled for §§1.47 and 1.48 of the
Commission’s regulations, and parts 36,
37, 38, 39, 40 and 41. Tolling also
applies to requests and appeals
submitted under §§ 145.7 and 145.9 of
the Commission’s regulations, and
requests submitted under § 140.99.

The time for officially receiving,
processing, or reviewing any new
matters under these provisions of the
Commission’s regulations shall be tolled
until the Commission is able to resume
full operations. For matters that are
pending under these provisions when a
lapse in appropriations occurs, all
applicable time deadlines for
Commission action will be tolled until
the Commission is able to resume full
operations.

This tolling and extension of time
limits also shall apply to certain
procedural rules associated with
Commission adjudicatory actions, in
particular the time-limited procedural
rules under parts 3, 9, 10, 12, and 171.
For matters that are currently pending
before the Commission under any of
these parts, all applicable time
deadlines for Commission action will be
tolled until the shutdown is no longer

in effect. Moreover, all time deadlines
for filings by a party in an adjudicative
proceeding that arise during a shutdown
period will be extended until one
business day after the Commission
resumes its full operations. The filing of
replies to any filing delayed by a lapse
in appropriations will have its reply
period extended for the same number of
days.

2. Procedures and Time Limits Not
Extended or Tolled. The Commission
will continue to receive and process
filings required of a registered entity or
intermediary under certain Commission
regulations, specifically under §§1.10,
1.12,1.17, 1.32, 1.65, 30.7, and
40.6(a)(2), or any emergency notification
to the Commission that may be required
by any rule of a registered entity that
has been approved by or self-certified to
the Commission. Paragraph 1 also shall
not apply to filings under parts 15, 16,
17,18, 19, and 21 of the Commission’s
regulations.

3. Extension of Open Comment
Periods on Proposed Regulation and
Other Matters that may be Subject to a
Request for Comment by the
Commission. Any comment period for a
proposed rulemaking or other matter
that may be subject to a request for
comment by the Commission that
terminates during the shutdown shall be
extended until one business day after
the Commission resumes its full
operations after a shutdown.

Issued in Washington, DC, on April 8,
2011, by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2011-9031 Filed 4-13—-11; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 358

[Docket No. RM07-1-003; Order No. 717—-
D]

Standards of Conduct for
Transmission Providers

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order on rehearing and
clarification.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
issued Order No. 717—A to address
requests for rehearing and make clearer
the Standards of Conduct as
implemented by Order No. 717. The

Commission issued Order No. 717-B to
address expedited requests for rehearing
and clarification concerning paragraph
80 of Order No. 717—A and whether an
employee who is not making business
decisions about contract non-price
terms and conditions is considered a
“marketing function employee.” Order
No. 717-C addressed requests for
rehearing and clarification concerning
Order No. 717—-A. This order addresses
an additional request for rehearing and
clarification concerning Order No. 717—
C.

DATES: Effective Date: This rule will

become effective May 16, 2011.

FOR FURTHER INFORMATION CONTACT:

Susan Miller, Office of the General

Counsel—Energy Markets, Federal

Energy Regulatory Commission, 888

First Street, NE., Washington, DC 20426.

(202) 502-8977.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Jon Wellinghoff,
Chairman; Marc Spitzer, Philip D. Moeller,
John R. Norris, and Cheryl A. LaFleur.
Issued April 8, 2011.

I. Introduction

1. On October 16, 2008, the
Commission issued Order No. 717
amending the Standards of Conduct for
Transmission Providers (the Standards
of Conduct or the Standards) to make
them clearer and to refocus the rules on
the areas where there is the greatest
potential for abuse.? On October 15,
2009, the Commission issued Order No.
717—-A to address requests for rehearing
and clarification of Order No. 717,
largely affirming the reforms adopted in
Order No. 717.2 On November 16, 2009,
the Commission issued Order No. 717—
B to address expedited requests for
rehearing and clarification concerning
paragraph 80 of Order No. 717—A and
whether an employee who is not making
business decisions about contract non-
price terms and conditions is
considered a “marketing function
employee”.3 On April 16, 2010 the

1 Standards of Conduct for Transmission
Providers, Order No. 717, 73 FR 63796 (Oct. 27,
2008), FERC Stats. & Regs. { 31,280 (Order No. 717).

2 Standards of Conduct for Transmission
Providers, Order No. 717-A, 74 FR 54463 (Oct. 22,
2009), FERC Stats. & Regs. { 31,297 (Order No. 717—
A).

3 Standards of Conduct for Transmission
Providers, Order No. 717-B, 74 FR 60153 (Nov. 20,
2009), 129 FERC q 61,123 (2009) (Order No. 717—
B). On October 30, 2009, Edison Electric Institute
(EEI filed a request for expedited clarification of a
single issue addressed in Order No. 717-A. The
Commission determined that it should address this
issue expeditiously even though the time allowed
under the regulations for filing rehearing requests
had not yet expired. For this reason, the
Commission issued Order No. 717-B on November
16, 2009, in which it addressed a single clarification
request of EEI, Western Utilities, Otter Tail and
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Commission issued Order No. 717-C to
provide additional clarification
concerning matters petitioners raised
regarding the Commission’s
determinations in Order No. 717—-A.% In
this order, the Commission addresses an
additional request for rehearing and
clarification concerning Order No. 717—
C.

II. Discussion

2. In paragraph 16 of Order No. 717—
C, the Commission clarified that “a
system impact study performed
pursuant to a request for energy
resource interconnection service or
network resource interconnection
service is similar to long-range planning
and therefore not a transmission
function, because the focus of such a
study is to determine the impact of the
proposed interconnection on the safety
and reliability of the transmission
provider’s transmission system, but
without conveying a right to
transmission service”.5 As a result, the
Commission concluded that the
performance of a system impact study in
the context of evaluating an energy
resource interconnection service and
network resource interconnection
service is not a transmission function.

3. The Transmission Access Policy
Study Group (TAPS) requests rehearing
and clarification of one aspect of Order
No. 717-C. Specifically, TAPS requests
that the Commission grant rehearing to
hold that employees who perform
system impact studies (or other studies)
in connection with interconnection
service requests are transmission
function employees. TAPS argues that
the consequence of a finding that
“performance of a system impact study
in the context of evaluating an energy
resource interconnection service and
network resource interconnection
service is not a transmission function” is
that the studies may be performed by
the Transmission Provider’s “merchant-
function” personnel.

4. TAPS further argues that the
Commission created an inconsistency
with its regulatory text when it clarified
in Order No. 717—C that the
performance of a system impact study in
the context of evaluating an energy
resource interconnection service and
network resource interconnection
service is not a transmission function.
Specifically, TAPS cites 18 CFR

Central Vermont. All other timely requests for
rehearing, i.e. those filed by November 16, 2009,
were addressed in Order No. 717-C.

4 Standards of Conduct for Transmission
Providers, Order No. 717-C, 75 FR 20909 (Apr. 22,
2010), 131 FERC q 61,045 (2010) (Order No. 717—
C).

51d. P 16.

358.3(h), which defines “transmission
functions” as “the planning, directing,
organizing or carrying out of day-to-day
transmission operations, including the
granting and denying of transmission
service requests.” TAPS then argues that
because 18 CFR 358.3(f) defines
“transmission” as “the interconnection
with jurisdictional transmission
facilities,” employees who perform
studies that identify upgrades needed
for interconnection, or who otherwise
help to determine the terms on which
interconnection may occur, perform a
transmission function.

5. Alternatively, TAPS requests that
the Commission clarify that system
study information be treated like other
planning information, which the
Commission requires transmission
providers to make available on a non-
discriminatory basis to all interested
transmission customers. TAPS is
concerned that if “merchant-function”
personnel are permitted to conduct
interconnection-related studies and
have access to customer information,
“merchant-function” personnel would
obtain undue competitive advantages
over any other transmission customer.

6. TAPS further requests clarification
of paragraph 17 of Order No. 717-C to
make clear that where an employee
performs system impact studies in
response to transmission service
requests, the employee’s designation as
a transmission-function employee does
not turn on the duration of the
requested transmission service.

Commission Determination

7. We deny TAPS’ request that we
classify employees who perform system
impact studies in connection with
interconnection service requests as
transmission function employees.®
Whether an employee performing a
system impact study is a transmission
function employee depends upon the
purpose for which that study is being
performed. The key factor in
determining whether the employee is
performing a transmission function in
conducting the system impact study is

6In a footnote, TAPS contends that employees
who perform facility studies and feasibility studies
in response to requests for interconnection service
should be transmission function employees. TAPS,
Motion for Rehearing at p. 3—4 n.4. TAPS concedes
that Order No. 717—C does not address the
performance of these types of studies. Given that
TAPS failed to proffer this argument during
previous stages of the process and that Order No.
717-C does not address this issue, TAPS cannot
raise this argument at this juncture in the
proceeding. See, e.g., PIM Interconnection, LLC, 126
FERC { 61,030, at P 15 & n.10 (2009) (A request
for rehearing of a new issue is outside the proper
scope of the rehearing). See also, Wholesale
Competition in Regions with Organized Electric
Markets, 129 FERC { 61,252, at P 9 & n.18 (2009).

whether the performance of that study
implicates the day-to-day operation of
the transmission system. Thus, an
employee performing system impact
studies that do not implicate the day-to-
day operations of the transmission
system would not be a transmission
function 7 employee, even in those
instances where the system impact
study pertains to interconnection.

8. In Order No. 717-C, we found that
a system impact study performed
pursuant to a request for energy
resource interconnection service or
network resource interconnection
service is similar to long-range planning
and therefore not a transmission
function because it does not involve the
conveyance of a right to transmission
service. Contrary to the argument raised
by TAPS, our focus in reaching this
determination was not based on a
distinction between transmission and
interconnection. Our conclusion was
based upon our finding that these types
of system impact studies are analogous
to transmission long range planning
studies, and that neither type of study
implicates day-to-day transmission
operations.® The performance of a
system impact study is not a
transmission function so long as the
performance of this system impact study
is not carried out as part of day-to-day
transmission operations, including the
granting or denying of transmission
service.®

9. TAPS is also incorrect that the
Commission’s clarification in Order No.
717—-C concerning the performance of
system impact studies created an
inconsistency with its regulatory text.
The definition of “transmission
functions” includes “the planning,
directing, organizing or carrying out of
day-to-day transmission operations,
including the granting and denying of
transmission service requests.”10
“Transmission” is defined to include
“the interconnection with jurisdictional
transmission facilities.”?1 Thus, the
definition of transmission functions
includes the planning, directing,
organizing or carrying out of day-to-day
interconnection operations with
jurisdictional transmission facilities.
Because of the limiting phrase “day-to-
day transmission operations,” TAPS is
incorrect in its conclusion that
“transmission functions” always include

718 CFR 358.3(h).

8 See Order No. 717-C, 131 FERC { 61,045 at P
11-17. See also Order No. 717, FERC Stats. & Regs.
q 31,280 at P 146-147.

9 Order No. 717-C, 131 FERC { 61,045 at P 17.

1018 CFR 358.3(h).

1118 CFR 358.3(f).
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interconnection-related system impact
studies.

10. Similarly, we deny TAPS’s request
that the information from system impact
studies be made available on a non-
discriminatory basis to all interested
transmission customers. TAPS
erroneously assumes that the
Commission determined that system
impact studies (or other studies)
performed in response to
interconnection requests are planning
activities that may be conducted by
marketing function employees.
Marketing function employees may not
perform system impact studies (or other
studies) in response to interconnection
requests since the studies would involve
the use and analysis of non-public
transmission information. As we stated
in Order No. 717, planning personnel
who do not qualify as marketing
function employees may discuss
information with transmission function
employees.12 However, we reiterated
that the No Conduit Rule applied in this
situation, stating that if transmission
employees share transmission function
information with planning personnel,
the planning personnel may not pass
such information on to marketing
function employees. The clear
implication of these statements is that
while planning studies may be
conducted by personnel who are not
transmission function employees,
marketing function employees may not
participate in the preparation of studies
which involve the use and analysis of
non-public transmission information.3

11. We grant TAPS’s clarification
request that when an employee
performs a system impact study in
response to a transmission service
request, that employee is a transmission
function employee regardless of the
duration of the requested transmission
service. This clarification is consistent
with our previous conclusion that the
designation of an employee as a
transmission function employee does
not depend upon the duration of the
requested transmission service.14

III. Document Availability

12. In addition to publishing the full
text of this document in the Federal

120rder No. 717, FERC Stats. & Regs { 31,280 at
P 151.

13 Order No. 717 specifically recognized that there
are employees who are neither transmission
function employees nor marketing function
employees. See, e.g., Order No. 717, FERC Stats. &
Regs. 1 31,280 at P 174 (“Transmission function
employees are no longer barred from interacting
with all the employees of a marketing or energy
affiliate (only marketing function employees)”).

14 See Standards of Conduct for Transmission
Providers, Order No. 717-A, 74 FR 54463 (Oct. 22,
2009), FERC Stats. & Regs. { 31,297, at P 27 (2009).

Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

13. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

14. User assistance is available for
eLibrary and the FERC’s website during
normal business hours from FERC
Online Support at 202—502—6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

IV. Effective Date

15. Changes to Order No. 717-C
adopted in this order on rehearing and
clarification are effective May 16, 2011.

By the Commission.

Kimberly D. Bose,

Secretary.

[FR Doc. 20119059 Filed 4-13-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 878
[Docket No. FDA-2011-N-0188]

Medical Devices; General and Plastic
Surgery Devices; Classification of the
Low Level Laser System for Aesthetic
Use

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
low level laser system for aesthetic use
into class II (special controls). The
special control(s) that will apply to the
device is entitled “Class II Special
Controls Guidance Document: Low
Level Laser System for Aesthetic Use.”
The Agency is classifying the device

into class II (special controls) in order
to provide a reasonable assurance of
safety and effectiveness of the device.
Elsewhere in this issue of the Federal
Register, FDA is announcing the
availability of a guidance document that
will serve as the special control for this
device type.

DATES: This rule is effective May 16,
2011. The classification was effective on
August 24, 2010.

FOR FURTHER INFORMATION CONTACT:
Richard Felten, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 1436, Silver Spring,
MD 20993-0002, 301-796—-6392.

SUPPLEMENTARY INFORMATION:

I. What is the background of this
rulemaking?

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
360c(f)(1)), devices that were not in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class Il and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and 21 CFR
part 807 of the regulations.

Section 513(f)(2) of the FD&C Act
provides that any person who submits a
premarket notification under section
510(k) of the FD&C Act for a device that
has not previously been classified may,
within 30 days after receiving an order
classifying the device into class III
under section 513(f)(1) of the FD&C Act,
request FDA to classify the device under
the criteria set forth in section 513(a)(1)
of the FD&C Act. FDA will, within 60
days of receiving this request, classify
the device by written order. This
classification will be the initial
classification of the device. Within 30
days after the issuance of an order
classifying the device, FDA must
publish a notice in the Federal Register
announcing this classification.

In accordance with section 513(f)(1) of
the FD&C Act, FDA issued an order on
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December 22, 2008, classifying the
Erchonia Low Level Laser System for
Aesthetic Use into class III because it
was not substantially equivalent to a
device that was introduced or delivered
for introduction into interstate
commerce for commercial distribution
before May 28, 1976, or a device which
was subsequently reclassified into class
I or class II. On January 5, 2009,
Erchonia, Inc., submitted a petition
requesting classification of the Erchonia
Low Level Laser System for Aesthetic
Use under section 513(f)(2) of the FD&C
Act. The manufacturer recommended
that the device be classified into class II.
(Ref. 1)

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
petition in order to classify the device
under the criteria for classification set
forth in section 513(a)(1) of the FD&C
Act. FDA classifies devices into class II
if general controls by themselves are
insufficient to provide reasonable
assurance of safety and effectiveness,
but there is sufficient information to
establish special controls to provide
reasonable assurance of the safety and
effectiveness of the device for its
intended use. After review of the
information submitted in the petition,
FDA determined that the device can be
classified into class II with the
establishment of special controls. FDA
believes these special controls will
provide reasonable assurance of the
safety and effectiveness of the device.

The device is assigned the generic
name Low Level Laser System for
Aesthetic Use, and it is identified as a
device using low level laser energy for
the disruption of adipocyte cells within
the fat layer for the release of fat and
lipids from these cells for noninvasive
aesthetic use.

FDA has identified the following risks
to health associated specifically with
this type of device and the
recommended measures to mitigate
these risks.

e Ocular injury is a recognized hazard
from laser optical systems because of
the unique physical characteristics of
laser light; that is, this optical radiation
is easily transmitted into the eye as a
very bright, intense light beam that may
produce lesions on the retina. This
hazard is addressed by device labeling,
which includes recommendations for
not looking directly at the laser beam
and the wearing of appropriate laser
safety eyewear by both the user and
patient. The labeling also includes
information defining the size of the area
within which this optical hazard exists.

e Electrical shock is addressed by
recommended testing of the device
according to recognized U.S. and
international standards specifically
designed to determine and measure
potential electrical safety. Again, the
recommended device labeling also
includes specific warnings for the user
in terms of device placement,
appropriate electrical wiring needs,
reminders to periodically check device

wiring and accessories for damage, and
avoidance of use of the device in
environments where electrical shock is
possible.

e Unintended cell damage is a
potential risk from use of low level
lasers if improper or incorrect energy is
used to initiate the process of causing
lipid and fat leakage from the target
adipocyte cells. The intended effect on
the adipocyte cells is the creation of
pores that results in the lipid or fat
leaving these specialized cells; however,
if the laser parameters are not correct,
no effect may occur in terms of
adipocyte change or other non-
adipocyte cells may be affected,
resulting in alteration of other cellular
membranes or transport systems that
could result in unintended cell death.

e Use error represents those risks to
the patient that can occur from
improper use of the device. In order to
address this potential risk, we
recommend the manufacturer provide a
detailed operator manual, which
contains information on possible risks
and hazards and how these should be
avoided and clear recommended safe
treatment procedures that include
information on device settings for
treatment, clear information on how the
device is to be used during treatment,
and recommended posttreatment care.

FDA believes that the class II special
controls guidance document will aid in
mitigating the potential risks to health
as described in table 1 of this document.

TABLE 1—RISKS TO HEALTH AND MITIGATION MEASURES

Identified risk

Recommended mitigation measures

Ocular Injury

Electrical Shock

Unintended Cell Damage

Use Error

Section 12. Labeling.

60601-1).
Section 12. Labeling.

Section 12. Labeling.
Section 12. Labeling.

Section 6. Bench Testing.
Section 7. Software Validation.
Section 8. Clinical Testing.

Section 11. Electrical and Mechanical Safety Performance Testing (IEC

Section 6. Bench Testing.

Section 7. Software Validation.

Section 8. Clinical Testing.

Section 9. Biocompatibility.

Section 10. Electromagnetic Compatibility (IEC 60601—-1-2).

FDA believes that the special controls
guidance, “Low Level Laser System for
Aesthetic Use,” in addition to general
controls, address the risks to health and
provide reasonable assurance of the
safety and effectiveness of the device.
Therefore, on August 24, 2010, FDA
issued an order to the petitioner
classifying the device into class II. FDA

is codifying the classification of the
device by adding § 878.5400.

Following the effective date of this
final classification rule, any firm
submitting a 510(k) premarket
notification for low level laser system
for aesthetic use will need to address
the issues covered in the special
controls guidance. However, the firm
need only show that its device meets the

recommendations of the guidance or in
some other way provides equivalent
assurance of safety and effectiveness.

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
IT device from the premarket notification
requirements under section 510(k) of the
FD&C Act, if FDA determines that
premarket notification is not necessary
to provide reasonable assurance of the
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safety and effectiveness of the device.
For this type of device, FDA has
determined that premarket notification
is necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Therefore, this device
type is not exempt from premarket
notification requirements. Persons who
intend to market this type of device
must submit to FDA a premarket
notification, prior to marketing the
device, which contains information
about the low level laser system for
aesthetic use they intend to market.

II. What is the environmental impact of
this rule?

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. What is the analysis of impacts of
this rule?

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
Agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this final rule is
not a significant regulatory action as
defined by the Executive order and so
it is not subject to review under the
Executive order.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because reclassification of this
device from class III to class IT will
relieve manufacturers of the device of
the cost of complying with the
premarket approval requirements of
section 515 of the FD&C Act (21 U.S.C.
360e), and may permit small potential
competitors to enter the marketplace by
lowering their costs, the Agency
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that

includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $135
million, using the most current (2009)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this final rule to result in any 1-year
expenditure that would meet or exceed
this amount.

IV. Does this rule have federalism
implications?

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. Section 4(a)
of the Executive order requires Agencies
to “construe * * * a Federal statute to
preempt State law only where the
statute contains an express preemption
provision or there is some other clear
evidence that the Congress intended
preemption of State law, or where the
exercise of State authority conflicts with
the exercise of Federal authority under
the Federal statute.” Federal law
includes an express preemption
provision that preempts certain state
requirements “different from or in
addition to” certain Federal
requirements applicable to devices. (See
section 521 of the FD&C Act (21 U.S.C.
360Kk); See Medtronic, Inc., v. Lohr, 518
U.S. 470 (1996); and Riegel v.
Medtronic, Inc., 128 S. Ct. 999 (2008)).
The special controls established by this
final rule creates “requirements” for
specific medical devices under 21
U.S.C. 360k, even though product
sponsors have some flexibility in how
they meet those requirements. (See
Papike v. Tambrands, Inc., 107 F.3d
737, 740—42 (9th Cir. 1997)).

V. How does this rule comply with the
Paperwork Reduction Act of 19957

FDA concludes that this final rule
contains no new collections of
information. Therefore, clearance by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501—
3520) is not required. This final rule
establishes as special controls a
guidance document that refers to
previously approved collections of
information found in other FDA
regulations. These collections of
information are subject to review by
OMB under the PRA. Elsewhere in this
issue of the Federal Register, FDA is
issuing a notice announcing the
availability of the guidance document
entitled “Class II Special Controls
Guidance Document: Low Level Laser
System for Aesthetic Use” that will

serve as the special control for this
device. This notice contains an analysis
of the paperwork burden for the
guidance document.

VI. References

The following references have been
placed on display in the Division of
Dockets Management (HF A—-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852,
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Petition from Erchonia, Inc.,
January 5, 2009.

List of Subjects in 21 CFR Part 878

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 878 is
amended as follows:

PART 878—GENERAL AND PLASTIC
SURGERY DEVICES

m 1. The authority citation for 21 CFR
part 878 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

m 2. Section 878.5400 is added to
subpart F to read as follows:

§878.5400 Low Level Laser System for
Aesthetic Use

(a) Identification. A Low Level Laser
System for Aesthetic Use is a device
using low level laser energy for the
disruption of adipocyte cells within the
fat layer for the release of fat and lipids
from these cells for noninvasive
aesthetic use.

(b) Classification. Class II (special
controls). The special control for this
device is the FDA guidance document
entitled “Guidance for Industry and
Food and Drug Administration Staff;
Class II Special Controls Guidance
Document: Low Level Laser System for
Aesthetic Use.” See § 878.1(e) for the
availability of this guidance document.

Dated: April 7, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-8944 Filed 4-13-11; 8:45 am]
BILLING CODE 4160-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2011-0206]

Drawbridge Operation Regulation;
Sacramento River, Sacramento, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Tower
Drawbridge across the Sacramento
River, mile 59.0, at Sacramento, CA. The
deviation is necessary to allow the
community to participate in the Change
of Pace Foundation’s Capitol City
Classic Foot Race. This deviation allows
the bridge to remain in the closed-to-
navigation position during the event.

DATES: This deviation is effective from
8 am. to 9 a.m. on April 17, 2011.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2011—
0206 and are available online by going
to http://www.regulations.gov, inserting
USCG-2011-0206 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, e-mail
David.H.Sulouff@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
California Department of Transportation
has requested a temporary change to the
operation of the Tower Drawbridge,
mile 59.0, Sacramento River, at
Sacramento, CA. The Tower Drawbridge
navigation span provides a vertical
clearance of 30 feet above Mean High
Water in the closed-to-navigation
position. The draw opens on signal from
May 1 through October 31 from 6 a.m.
to 10 p.m. and from November 1
through April 30 from 9 a.m. to 5 p.m.
At all other times the draw shall open

on signal if at least four hours notice is
given, as required by 33 CFR 117.189(a).
Navigation on the waterway is
commercial and recreational.

The drawspan will be secured in the
closed-to-navigation position from 8
a.m. to 9 a.m. on April 17, 2011 to allow
the community to participate in the
Change of Pace Foundation’s Capitol
City Classic Foot Race. This temporary
deviation has been coordinated with
waterway users. There are no scheduled
river boat cruises or anticipated levee
maintenance during this deviation
period. No objections to the proposed
temporary deviation were raised.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: April 4, 2011.
D.H. Sulouff,

District Bridge Chief, Eleventh Coast Guard
District.

[FR Doc. 2011-9051 Filed 4-13-11; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-1004]
RIN 1625-AA87

Security Zone; Increase of Security
Zones Under 33 CFR 165.1183 From
100 to 500 Yards; San Francisco Bay,
Delta Ports, Monterey Bay, and
Humboldt Bay, CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard will enforce
a permanent increase in security zone
size from 100 yards (91 meters) to 500
yards (457 meters) for tankers, cruise
ships, and High Value Assets (HVAs)
while underway on the navigable waters
of San Francisco Bay, Delta Ports,
Monterey Bay, and Humboldt Bay, CA.
Once a tanker, cruise ship, or HVA is
anchored or moored within the
navigable waters of San Francisco Bay,
Delta Ports, Monterey Bay, and
Humboldt Bay, CA, the security zone
will decrease from 500 yards (457
meters) to 100 yards (91 meters).
Security zones are necessary to

effectively protect HVAs and are only
enforceable within the limits of that
zone. Persons and vessels are prohibited
from entering into, transiting through, or
anchoring within the temporary security
zones unless authorized by the Captain
of the Port or their designated
representative.

DATES: This rule is effective May 16,
2011.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket are part of
docket USCG-2010-1004 and are
available by going hittp://
www.regulations.gov, inserting USCG—
2010-1004, in the “keyword” box, and
clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590-0001, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lieutenant Junior Grade Allison
A. Natcher, U.S. Coast Guard Sector San
Francisco; telephone 415-399-7442
e-mail D11-PF-MarineEvents@uscg.mil.
If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On November 3, 2010, we published
a notice of proposed rulemaking
(NPRM) entitled Security Zone; Increase
of Security Zones under 33 CFR
165.1183 from 100 to 500 yards; San
Francisco Bay, Delta Ports, Monterey
Bay, and Humboldt Bay, CA in the
Federal Register (75FR212). We
received 5 comments on the proposed
rule. No public meeting was requested,
and none was held.

Background and Purpose

Experiences during security zone
enforcement operations, observations
during boat tactics training, and
discussions with Commanding Officers/
Officers in Charge and tactical
coxswains from Sector San Francisco’s
Level I Ports, Waterways & Coastal
Security (PWCS) stations, has led
Enforcement staff and field units to
determine that 100-yard (91 meters)
security zones are not adequate enough
to protect transiting vessels from
sabotage, subversive acts, accidents,
criminal actions, or other causes of a
similar nature. A 500 yard (457 meters)
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security zone increases reaction time,
allows proper assessment of the
situation, and improves the ability of
the tactical coxswains to properly
execute protective measures.

Discussion of Comments and Changes

The Coast Guard received general
comments on the NPRM concerned that
the increased size of the security zone
would increase hazards to navigation
since 500 yards limits access to large
portions of the San Francisco Bay. This
included anchorages, leading to an
increase of recreational boaters
transiting through the main shipping
channels. In addition, recreational
boaters questioned how the security
zone would be enforced when patrol
boats were no longer on scene with the
vessel. From this input, the Coast Guard
is revising the final rule so that the
Coast Guard will enforce a permanent
increase in security zone size from 100
yards (91 meters) to 500 yards (457
meters) for tankers, cruise ships, and
High Value Assets (HVAs) while
underway on the navigable waters of
San Francisco Bay, Delta Ports,
Monterey Bay, and Humboldt Bay, CA.
Once a tanker, cruise ship, or HVA is
anchored or moored within the
navigable waters of San Francisco Bay,
Delta Ports, Monterey Bay, and
Humboldt Bay, CA, the security zone
will decrease from 500 yards (457
meters) to 100 yards (91 meters). The
definition for High Interest Vessel (HIV)
is being removed and will be replaced
with the term HVA because it covers a
broader range of vessels that require
security zones.

Security zones will be enforced by
Coast Guard patrol craft and other law
enforcement agencies as authorized by
the Captain of the Port. See 33 CFR
6.04-11, Assistance of other agencies.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

The effect of this regulation will not
be significant because the 500 yard (457
meters) increase will be activated while

High Value Assets (HVAs) are underway
on the navigable waters of San
Francisco Bay, Delta Ports, Monterey
Bay, and Humboldt Bay, CA. Once the
HVA is anchored or moored within the
navigable waters of San Francisco Bay,
Delta Ports, Monterey Bay, and
Humboldt Bay, CA, the security zone
will decrease from 500 yards (457
meters) to 100 yards (91 meters).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. We expect this rule may affect
owners and operators of vessels, some of
which may be small entities, intending
to fish, sightsee, transit, or anchor in the
waters affected by these security zones.
These security zones will not have a
significant economic impact on a
substantial number of small entities for
several reasons: Small vessel traffic will
be able to pass safely around the area
and vessels engaged in event activities,
sightseeing and commercial fishing have
ample space outside of the area
governed by the security zone to engage
in these activities. Small entities and the
maritime public will be advised of
implementation of these security zones
via public notice to mariners or notice
of implementation published in the
Federal Register.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you

wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG—FAIR (1-888-734-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This proposed rule will not effect
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023—01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. An environmental
analysis checklist and a categorical
exclusion determination are available in

the docket where indicated under
addresses.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Revise § 165.1183 toread as
follows:

§165.1183 Security Zones; tankers, cruise
ships, and High Value Assets, San
Francisco Bay and Delta Ports, Monterey
Bay and Humboldt Bay, California

(a) Definitions. The following
definitions apply to these sections—(1)
Cruise ship means any vessel over 100
gross register tons, carrying more than
500 passengers for hire which makes
voyages lasting more than 24 hours, of
which any part is on the high seas.
Passengers from cruise ships are
embarked or disembarked in the U.S. or
its territories. Cruise ships do not
include ferries that hold Coast Guard
Certificates of Inspection endorsed for
“Lakes, Bays and Sounds” that transit
international waters for only short
periods of time on frequent schedules.

(2) High Value Asset means any
waterside asset of high value including
military and commercial vessels, or
commercial vessels carrying CDC as
defined in 33 CFR 160.204, deemed by
the Captain of Port, or higher authority,
as requiring protection based upon risk
assessment analysis and is therefore
escorted by the Coast Guard or other law
enforcement vessel with an embarked
Coast Guard commissioned, warrant, or
petty officer.

(3) Tanker means any self-propelled
tank vessel constructed or adapted
primarily to carry oil or hazardous
materials in bulk in the cargo spaces.

(4) Designated representative means
any commissioned, warrant, and petty
officers of the Coast Guard on board
Coast Guard, Coast Guard Auxiliary,
and local, State and Federal law
enforcement vessels who have been
authorized to act on the behalf of the
Captain of the Port.

(b) Locations. (1) San Francisco Bay.
All waters, extending from the surface

to the sea floor, within 500 yards (457
meters) ahead, astern and extending
along either side of a tanker, cruise ship,
or HVA underway (100 yards when
anchored or moored) within the San
Francisco Bay and areas shoreward of
the line drawn between San Francisco
Main Ship Channel buoys 7 and 8(LLNR
4190 & 4195) in positions 37°46.9" N,
122°35.4" W and 37°46.5" N, 122°35.2’
W, respectively.

(2) Monterey Bay. All waters,
extending from the surface to the sea
floor, within 500 yards (457 meters)
ahead, astern and extending along either
side of a tanker, cruise ship, or HVA
underway (100 yards when anchored or
moored) within the Monterey Bay area
shoreward of a line drawn between
Santa Cruz Light (LLNR 305) to the
north in position 36°57.10" N,
122°01.60° W, and Cypress Point,
Monterey to the south, in position
36°34.90’ N, 121°58.70" W.

(3) Humboldt Bay. All waters,
extending from the surface to the sea
floor, within 500 yards (457 meters)
ahead, astern and extending along either
side of a tanker, cruise ship, or HVA
underway (100 yards when anchored or
moored) within the Humboldt Bay area
shoreward of a 4 nautical mile radius
line drawn to the west of the Humboldt
Bay Entrance Lighted Whistle Buoy HB
(LLNR 8130) in position 40°46.25" N,
124°16.13' W.

(c) Regulations. (1) In accordance with
the general regulations in § 165.33 of
this part, entry into or remaining in this
zone is prohibited unless authorized by
the Coast Guard Captain of the Port, San
Francisco Bay, or a designated
representative.

(2) Mariners requesting permission to
transit through the security zone may
request authorization to do so from the
Patrol Commander (PATCOM). The
PATCOM may be contacted on VHF-FM
Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port or the designated
representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other Federal, State, or local
agencies.

Dated: March 30, 2011.
Cynthia L. Stowe,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco.

[FR Doc. 2011-9052 Filed 4-13—11; 8:45 am]
BILLING CODE 9110-04-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0998; FRL-9295-3]
Approval and Promulgation of Air
Quality Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a request
submitted by the Indiana Department of
Environmental Management on
November 24, 2010, to revise the
Indiana State Implementation Plan (SIP)
under the Clean Air Act (CAA). These
revisions address sulfur dioxide (SO>)
and particulate matter (PM) limits for
Cargill, Incorporated (Cargill) at its
facility in Hammond (Lake County),
Indiana. Indiana’s SO, revisions tighten
emission limits for some existing units
at Cargill’s Hammond facility and
remove the references to other emission
units that are no longer in operation, in
accordance with the terms of a
September 2005 Federal consent decree.
The PM revisions reflect the permanent
shutdown of, and changes in unit
identification for other Cargill units.
DATES: This direct final rule will be
effective June 13, 2011, unless EPA
receives adverse comments by May 16,
2011. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0998, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: aburano.douglas@epa.gov.

3. Fax: (312) 408-2279.

4. Mail: Douglas Aburano, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Douglas Aburano,
Chief, Control Strategies Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2010-
0998. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be GBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Matt
Rau, Environmental Engineer, at (312)
886—6524 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Control
Strategies Section, Air Programs Branch
(AR-18J), Environmental Protection

Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6524, rau.matthew@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is the background for this action?

II. What is EPA’s analysis of the revision?

I1I. What are the environmental effects of this
action?

IV. What action is EPA taking?

V. Statutory and Executive Order Reviews

I. What is the background for this
action?

a. Sulfur Dioxide Emissions

Cargill entered into a Federal consent
decree with EPA and a number of states,
including Indiana, to resolve a
complaint filed against the company in
the United States District Court for the
District of Minnesota. The consent
decree was lodged on September 1,
2005. It covers 24 Cargill facilities in 13
states.

Paragraph 15 of the consent decree
requires, among other things, that
Cargill submit permit applications to
applicable permitting authorities that
will contain annual SO, emission limits
for the facilities and boilers listed in
Appendix B of the decree. Appendix B
lists four boilers at the Hammond
facility—Numbers 6, 7, 8, and 10. It
requires the retirement of Boiler
Number 7, while removing the emission
limits, recordkeeping requirements, and
reporting requirements for the other
three boilers. All four boilers have been
permanently shutdown.

Paragraph 27 of the consent decree
requires SO, emission reductions at the
Hammond facility to be achieved
through the installation of pollution
control technologies and the
implementation of emission reduction
projects to meet a level of control
specified for the sources in Appendix L
of the decree.

Indiana has revised SIP rule 326
Indiana Administrative Code (IAC) 7—
4.1-5 to address these consent decree
provisions.

b. Particulate Matter

Indiana revised Cargill’s emission
limits in 326 IAC 6.8—2—8 to remove the
emission units that are no longer in
operation at the Hammond facility.
These revisions were not required by
the consent decree, but were made to
reflect the permanent shutdown of
Cargill units—ten process sources and
two natural gas-fired boilers. Those
units now have no emission limits and,
as such, they cannot be operated. In


http://www.regulations.gov
http://www.regulations.gov
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addition, Indiana has made changes in
unit identification to reflect current
operations.

II. What is EPA’s analysis of the
revision?

The revisions to the SO, emission
limits in 326 IAC 7—4.1-5 should result
in improved air quality. There will no
longer be emissions from the four
boilers that Cargill has permanently
shutdown, as referenced in Appendix B
of the consent decree. In addition, there
should be substantial SO, emission
reductions resulting from the eight units
required to be controlled in Appendix L
of the consent decree. The revisions to
the PM emission rule, 326 IAC 6.8—-2—
8, help to clarify the PM requirements
for Cargill.

EPA, therefore, finds these revisions
to the SO, and PM SIP rules acceptable.

II1. What are the environmental effects
of this action?

As aresult of the SO, emission
reduction requirements in the consent
decree, Cargill shutdown eight units and
tightened emission limits on four other
units. The total allowable SO, emissions
rate from all Cargill units is now 622
pounds per hour lower. The revisions
have the potential to reduce SO,
emissions by 2730 tons per year.

Sulfur dioxide in the atmosphere can
aggravate respiratory and cardiovascular
disease. Sulfur dioxide emissions also
contribute to acid rain and fine
particulate matter formation.

Indiana also removed the PM
emission limits for ten units that are
permanently shutdown. The emission
limit revisions do not cause a reduction
in PM emissions as the units have
already ceased operation, but they are
indicative of the reduction in total
allowable PM emissions that has
occurred at the Cargill facility. The
facility’s cumulative allowable PM
emissions are now 71 pounds per hour
lower. That yields a potential annual
reduction of 311 tons of PM emissions.

Particulate matter interferes with lung
function when inhaled. Exposure to
particulates can cause heart and lung
disease. Particulate matter also
aggravates asthma. Airborne particulate
matter or PM is the main source of haze
that causes a reduction in visibility.

IV. What action is EPA taking?

EPA is approving revisions to the
Indiana SIP. This consists of revisions of
the PM emission rule, 326 IAC 6.8—2—

8, and the SO, emission rule, 326 IAC
7—4.1-5.

We are publishing this action without
prior proposal because we view this as
a noncontroversial amendment and

anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective June 13, 2011 without further
notice unless we receive relevant
adverse written comments by May 16,
2011. If we receive such comments, we
will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. If we do not receive
any comments, this action will be
effective June 13, 2011.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 13, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
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of today’s Federal Register, rather than  reference, Intergovernmental relations,
file an immediate petition for judicial Particulate matter, Reporting and
review of this direct final rule, so that recordkeeping requirements, Sulfur

EPA can withdraw this direct final rule  oxides.

and address the comment in the Dated: April 4, 2011.
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

Susan Hedman,

Regional Administrator, Region 5.

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

m 2.In §52.770 the table in paragraph

(c) is amended by revising the entries
for “Article 6.8. Particulate Matter
Limitations For Lake County” and
“Article 7. Sulfur Dioxide Rules” to read

40 CFR part 52 is amended as follows:
307(b)(2).) P as follows:
List of Subjects in 40 CFR Part 52 PART 52—[AMENDED] §52.770 Identification of plan.
Environmental protection, Air m 1. The authority citation for part 52 * * * * *
pollution control, Incorporation by continues to read as follows: (c)* * *
EPA-APPROVED INDIANA REGULATIONS
Indiana citation Subject effc—‘!gg\i/%ngate EPA approval date Notes

Article 6.8. Particulate Matter Limitations for Lake County

Rule 1. General Provisions

6.8-1-1 .....cc.... APPLCADIIItY ...
6.8-1-1.5 ......... DefiNitioNS ....cceeeiee e
6.8-1-2 ............ Particulate emission limitations; fuel combustion steam

generators, asphalt concrete plant, grain elevators,
foundries, mineral aggregate operations; modification
by commissioner.
Compliance determination ...........c.cceeereereneeneneeseneeeens
Compliance schedules
Control strategies ........cccceeeeveenieenienne
State implementation plan revisions ...........ccccceviiiieennene
SCOPE ettt e

2/22/2008
9/9/2005
9/9/2005

9/9/2005
9/9/2005
2/22/2008
9/9/2005
2/22/2008

4/30/2008, 73 FR 23356.
3/22/2006, 71 FR 14383.
3/22/2006, 71 FR 14383.

3/22/2006, 71 FR 14383.
3/22/2006, 71 FR 14383.
4/30/2008, 73 FR 23356.
3/22/2006, 71 FR 14383.
4/30/2008, 73 FR 23356.

Rule 2. Lake County: PM;, Emission Requirements

General provisions and definitions ..........ccocceeerieiieenene

Lake County: PM;, and total suspended particulates
(TSP) emissions.

6.82-4 ............. ASF-Keystone, Inc.—Hammond ...........cccccoeiiiiiieicnnneen.

BP Products North America, Inc.—Whiting Refinery .........

Bucko Construction Company, Inc

Cargill, INC .o

6.8-2-9 ............ W.R. Grace and Co.—CONN ........cccceeiverniiriieenieneeneeeees
6.82-13 ........... Hammond Group, Inc. (HGI) Halox Division, Lead Prod-
ucts Division, and Hammond Expander Division.

6.8—2-14 ......... Hammond Group, Inc.—Halstab Division ...........c.cccccevenee.
6.8-2-16 ........... Resco Products, INC ....cccoveveeeeiiiiiiieeeeee

6.82-17 ........... Mittal Steel—Indiana Harbor East Inc ...

6.8-2-18 .......... Jupiter Aluminum Corporation ..........ccccoevvrieenieeneeneeeeen
6.82-19 .......... Dover Chemical Corporation—Hammond ..........c.ccccceeenee.
6.8—2-20 ........... LaSalle Steel COMPANY .........ccooirerieiieieneeeeeeee e
6.8—2-21 ........... Mittal Steel—Indiana Harbor West INC ........cccccereiiininnens
6.8-2-22 .......... Carmeuse Lime INC ......ooviiiiiiiiiiieceeeeee

6.82-24 ... Methodist Hospital INC .......cooviiiiiiiie e
6.8—2-25 ........... National Recovery Systems ..........cccoviiiiiinienicnicnenee,
6.82-26 ........... NIPSCo—Dean H. Mitchell Station ..........c.ccccevervenennenne.
6.8-2-27 ........... Praxair INC ......ooiiiiiiieie e
6.82-28 ........ Premiere Candy COmMPany ........ccoceeeerieireneeieeneneenneneenees
6.8-2-29 ........... Reed Minerals—Plant #14 .........cccoooiiiiinieeeeees
6.8—2-30 ........... Rhodia, INC ..o
6.8—2-31 .......... Silgan Containers Manufacturing Corporation ...................
6.82-32 ........... Smith Ready MiX, INC ....cccoviiiiiiiiiiie e
6.8-2-33 ........... State Line Energy, LLC ...
6.82-34 ........... Huhtamaki Foodservice, INC .....ccccvveeeeeiiciiiiiee e
6.82-35 .......... Conopco, Inc. d/b/a Unilever HPC USA .........cccocviieennenne
6.8-2-36 ........... Union Tank Car Company, Plant 1 ........ccccceoeiiicninnene.

6.82-37 .......... United States Gypsum Company .........cccccoceeverereenennennn.

2/22/2008
2/22/2008

2/22/2008
2/22/2008
2/22/2008
11/19/2010

2/22/2008
2/22/2008

2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008
2/22/2008

4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.

4/30/2008, 73 FR 23356.

4/30/2008, 73 FR 23356.

4/30/2008, 73 FR 23356.

4/14/2011, [Insert page num-
ber where the document
begins].

4/30/2008, 73 FR 23356.

4/30/2008, 73 FR 23356.

4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
4/30/2008, 73 FR 23356.
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EPA-APPROVED INDIANA REGULATIONS—Continued
Indiana citation Subject effe"c:tcij\i/aengate EPA approval date Notes
6.8-2-38 ........... U.S. Steel—Gary WOrks .......ccccoeieeiiienienieesee e 2/22/2008 4/30/2008, 73 FR 23356.

Rule 4. Lake County: Opacity Limits; Test Methods

6.8-4-1 ............ Test methods ... 2/22/2008 4/30/2008, 73 FR 23356.

Rule 8. Lake County: Continuous Compliance Plan

6.8-8-1 ... APPLICADINLY ..o 2/22/2008 4/30/2008, 73 FR 23356.

6.8-8-2 ... Documentation; operation and maintenance procedures .. 9/9/2005 3/22/2006, 71 FR 14383.

6.8-8-3 ... Plan requirements ..........ccocoeiiiiiiiii s 9/9/2005 3/22/2006, 71 FR 14383.

6.8-8—4 ... ... Plan; schedule for complying with 326 IAC 6.8—7 ... 9/9/2005 3/22/2006, 71 FR 143883.

6.8-8-5 ............. Plan; source Categories ........c.cccuiviiiieniiriienie e 9/9/2005 3/22/2006, 71 FR 14383.

6.8-8-6 ............ Plan; particulate matter control equipment; operation and 9/9/2005 3/22/2006, 71 FR 14383.
maintenance.

6.8-8-7 ..coeeeeeene Plan; particulate matter control equipment; recording; op- 9/9/2005 3/22/2006, 71 FR 14383.
eration; inspection.

6.8-8-8 ............. Plan; department reView ........c.cccccceevvieeeviieeeniee e 9/9/2005 3/22/2006, 71 FR 14383.

Rule 9. Lake County: PM, Coke Battery Emission Requirements

6.8-9-1 APPLICADINLY ..o 9/9/2005 3/22/2006, 71 FR 14383.

6.8-9-2 ... Definitions ............. 9/9/2005 3/22/2006, 71 FR 143883.

6.8-9-3 Emission [imitations .........cccceeciiiiiiiiiniiiece e 2/22/2008 4/30/2008, 73 FR 23356.

Rule 10. Lake County: Fugitive Particulate Matter

6.8-10-1 .. Applicability .. 2/22/2008 4/30/2008, 73 FR 23356.
6.8-10-2 . Definitions ......cocveviiiiieeeiee e 9/9/2005 3/22/2006, 71 FR 14383.
6.8-10-3 . Particulate matter emission limitations ..... . 9/9/2005 3/22/2006, 71 FR 14383.
6.8-10-4 Compliance requirements; control plans ..........cccccceveereeene 9/9/2005 3/22/2006, 71 FR 143883.

Rule 11. Lake County: Particulate Matter Contingency Measures

6.8-11-1 APPLICabIlitY e 9/9/2005 3/22/2006, 71 FR 14383.
6.8—-11-2 . ... “Ambient monitoring data” defined . 9/9/2005 3/22/2006, 71 FR 14383.
6.8-11-3 .......... EXCEEUAANCES ....vevieeiiee ettt 9/9/2005 3/22/2006, 71 FR 14383.
6.8-11—4 ........... Violation of 24-hour standard ............ccccoeeeiiiiiiiiieieeeees 9/9/2005 3/22/2006, 71 FR 14383.
6.8-11-5 . Violation of annual standard 9/9/2005 3/22/2006, 71 FR 14383.
6.8-11-6 Reduction MEaASUIES .......cceccueveeiiie e 9/9/2005 3/22/2006, 71 FR 14383.

Article 7. Sulfur Dioxide Rules

Rule 1.1. Sulfur Dioxide Emission Limitations

7-11-1 APPLICADINLY ..o 6/24/2005 9/26/2005, 70 FR 56129.
7-11-2 ... Sulfur dioxide emission limitations ............cccceeevveeeeiiieeennns 6/24/2005 9/26/2005, 70 FR 56129.
Rule 2. Compliance
721 e Reporting requirements; methods to determine compli- 6/24/2005 9/26/2005, 70 FR 56129.
ance.
Rule 3. Ambient Monitoring
7=3-2 .o AMDiIeNnt MONIONING ....eiuviiiiiiieee s eereesre e 5/13/1982, 47 FR 20583.
Rule 4. Emission Limitations and Requirements by County

Marion County sulfur dioxide emission limitations ............. 3/11/1999 8/2/2000, 65 FR 47336.
Vigo County sulfur dioxide emission limitations ....... 9/30/2004 2/28/2005, 70 FR 9533.
Wayne County sulfur dioxide emission limitations ... 4/10/1988 9/1/1988, 53 FR 33808.
LaPorte County sulfur dioxide emission limitations ...... 4/10/1988 9/1/1988, 53 FR 33808.
Jefferson County sulfur dioxide emission limitations ......... 4/10/1988 9/1/1988, 53 FR 33808.
Sullivan County sulfur dioxide emission limitations ..... 4/10/1988 9/1/1988, 53 FR 33808.
Vermillion County sulfur dioxide emission limitations . 4/10/1988 1/19/1989, 54 FR 2112.

Floyd County sulfur dioxide emission limitations ........ 4/10/1988 9/1/1988, 53 FR 33808.
Warrick County sulfur dioxide emission limitations .. 8/30/2008 11/10/2009, 74 FR 57904.
Morgan County sulfur dioxide emission limitations .. 5/13/1988 12/16/1988, 53 FR 50521.
Gibson County sulfur dioxide emission limitations ...... 12/5/1990 9/19/1994, 59 FR 47804.
Dearborn County sulfur dioxide emission limitations ......... 3/16/2005 2/28/2006, 71 FR 9936.
Porter County sulfur dioxide emission limitations .............. 10/23/1988 1/19/1989, 54 FR 2112.
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Indiana

Indiana citation Subject effective date EPA approval date Notes
Rule 4.1. Lake County Sulfur Dioxide Emission Limitations

Lake County sulfur dioxide emission limitations ................ 6/24/2005 9/26/2005, 70 FR 56129.

Sampling and analysis protocol ..........c.cceccereeienerienenieenns 6/24/2005 9/26/2005, 70 FR 56129.

BP Products North America Inc. sulfur dioxide emission 6/24/2005 9/26/2005, 70 FR 56129.
limitations.

Bucko Construction sulfur dioxide emission limitations ..... 6/24/2005 9/26/2005, 70 FR 56129.

Cargill, Inc. sulfur dioxide emission limitations ................... 11/19/2010 4/14/2011, [Insert page num-

ber where the document
begins].

Carmeuse Lime sulfur dioxide emission limitations ........... 6/24/2005 9/26/2005, 70 FR 56129.

Cokenergy Inc. sulfur dioxide emission limitations ............ 6/24/2005 9/26/2005, 70 FR 56129.

Indiana Harbor Coke Company sulfur dioxide emission 6/24/2005 9/26/2005, 70 FR 56129.
limitations.

Ironside Energy, LLC sulfur dioxide emission limitations ... 6/24/2005 9/26/2005, 70 FR 56129.

ISG Indiana Harbor Inc. sulfur dioxide emission limitations 6/24/2005 9/26/2005, 70 FR 56129.

Ispat Inland Inc. sulfur dioxide emission limitations ........... 6/24/2005 9/26/2005, 70 FR 56129.

Methodist Hospital sulfur dioxide emission limitations ....... 6/24/2005 9/26/2005, 70 FR 56129.

National Recovery Systems sulfur dioxide emission limita- 6/24/2005 9/26/2005, 70 FR 56129.
tions.

NIPSCO Dean H. Mitchell Generating Station sulfur diox- 6/24/2005 9/26/2005, 70 FR 56129.
ide emission limitations.

Rhodia sulfur dioxide emission limitations ...........c..cccceee 6/24/2005 9/26/2005, 70 FR 56129.

Safety-Kleen Oil Recovery Company sulfur dioxide emis- 6/24/2005 9/26/2005, 70 FR 56129.
sion limitations.

SCA Tissue North America LLC sulfur dioxide emission 6/24/2005 9/26/2005, 70 FR 56129.
limitations.

State Line Energy, LLC sulfur dioxide emission limitations 6/24/2005 9/26/2005, 70 FR 56129.

Unilever HPC USA sulfur dioxide emission limitations ...... 6/24/2005 9/26/2005, 70 FR 56129.

U.S. Steel—Gary Works sulfur dioxide emission limita- 6/24/2005 9/26/2005, 70 FR 56129.
tions.

7-4.1-21 .......... Walsh and Kelly sulfur dioxide emission limitations ........... 6/24/2005 9/26/2005, 70 FR 56129.
* * * * *

[FR Doc. 2011-8867 Filed 4-13-11; 8:45 am]|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0545; FRL-9295-1]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Stage | Vapor Recovery Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving into the
Indiana State Implementation Plan
(SIP), amendments to the stage I vapor
recovery rule and administrative
changes to stage II vapor recovery rule
submitted by the Indiana Department of
Environmental Management on June 11,
2010. These rule revisions made volatile
organic compounds (VOC) emission
control requirements for filling at
gasoline dispensing facilities more
stringent by applying them statewide,

making the rule applicable to smaller
tanks and revising the requirements for
newer submerged fill pipes. These new
State requirements update the SIP
consistent with new Federal
requirements from January 10, 2008 area
source National Emissions Standards for
Hazardous Air Pollutants (NESHAPs)
for gasoline dispensing facilities. The
revisions also delete references to
compliance dates which have passed.
The rules are approvable because they
are consistent with the Clean Air Act
(Act) and EPA regulations, and should
result in additional emission reductions
of VOCs throughout Indiana.

DATES: This direct final rule will be
effective June 13, 2011, unless EPA
receives adverse comments by May 16,
2011. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0545, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: aburano.douglas@epa.gov.

3. Fax: (312) 408-2279.

4. Mail: Doug Aburano, Chief, Control
Strategies Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Doug Aburano,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2010—
0545. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
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personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This Facility is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding Federal
holidays. We recommend that you
telephone Carolyn Persoon,
Environmental Engineer, at (312) 353—
8290, before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Carolyn Persoon, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-8290,
persoon.carolyn@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever

“we,” “us,” or “our” is used, we mean

EPA. This supplementary information
section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. What is the background of the rule
revisions?

II. What is EPA’s analysis of the rule
revisions?

IV. What action is EPA taking?

V. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—The EPA may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. What is the background of the rule
revisions?

On January 10, 2008, EPA issued new,
more stringent National Regulations for
Gasoline Dispensing Facilities at 40 CFR
part 63, subpart CCCCCG, (73 FR 1945),
promulgated under section 112 of the
Act. The gasoline dispensing standards
in that rule apply nationwide to subject
sources of hazardous air pollutants
identified in 40 CFR 63.11111.

Indiana adopted new requirements to
reflect the revised Federal regulations.
These revisions: (1) Remove past
compliance dates (326 IAC 8-1-3);

(2) extend applicability of the rules to
facilities statewide with a through-put
of ten thousand (10,000) gallons per
month or greater (326 IAC 8—4-1); and
(3) add new requirements for filling
gasoline storage tanks (326 IAC 8—4-6).

Indiana placed notices for public
comment periods in the Indiana Register
first on June 27, 2007 and the second
notice on June 3, 2009. Indiana placed
notices of public hearing dates in four
newspapers on July 31, 2009. Indiana

then held a public hearing on the
proposed rule on September 2, 2009.
There were no comments. The proposed
rule was published in the Indiana
Register on September 23, 2009, and no
comments were received. A second
notice of hearing was published in the
Indiana Register on September 23, 2009
and a second public hearing was held
on November 4, 2009. No comments
were received. The final rule was
adopted on November 4, 2009.

III. What is EPA’s analysis of the rule
revisions?

The revisions to Indiana’s stage I
vapor recovery rule, 326 IAC 8-1-3, 326
IAC 8—4-1 and 326 IAC 8—4—6, are
approvable because they are consistent
with the Act and applicable EPA
regulations, and should result in
additional VOC emission reductions. A
description of the rule revisions follows:

326 IAC 8-1-3 Compliance
schedules—This section deletes
subsections 8—1-3 (d) and (e), which
had allowed for compliance date
extensions, because the applicable dates
have long past.

326 IAC 8-4-1 Applicability—This
section expands the applicability to all
gasoline storage tanks at a gasoline
dispensing facility with a through-put of
ten thousand (10,000) gallons per month
or greater.

326 IAC 8-4-6 Gasoline dispensing
facilities—Section 6(a)(8) decreases the
tank cut off size required to meet the
regulatory standards for fueling from
two thousand, one hundred seventy six
(2,176) to nine hundred forty-six (946)
liters (575 to 250 gallons). Section
6(b)(1) revises the requirements for
submerged fill pipes for existing and
newer tanks. Fill pipes installed before
November 9, 2006 must be no more than
twelve (12) inches from the bottom of
the tank, and those installed after
November 9, 2006 must be no more than
six (6) inches from the bottom of the
tank.

The expanded applicability and more
stringent submerged fill requirements
will result in additional VOC
reductions.

IV. What action is EPA taking?

EPA is approving into the Indiana SIP
revisions the entire stage I and stage II
vapor recovery rule. Although the only
amendments to the rule affected are
sections 326 IAC 8-1-3, 326 IAC 8—4—
1, and 326 IAC 8-4-6, concerning stage
I vapor recovery, and administrative
changes to stage II vapor recovery rule,
we are approving the entire rule for
clarity and consistency.

We are publishing this action without
prior proposal because we view this as
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a noncontroversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
State plan if relevant adverse written
comments are filed. This rule will be
effective June 13, 2011 without further
notice unless we receive relevant
adverse written comments by May 16,
2011. If we receive such comments, we
will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. If we do not receive
any comments, this action will be
effective June 13, 2011.

V. Statutory and Executive Order
Reviews

Under the Act, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve State choices,
provided that they meet the criteria of
the Act. Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a

substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Act; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 13, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: March 30, 2011.

Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

m 2.In §52.770 the table in paragraph
(c) is amended by revising the entries
under Article 8 for “8—1 General
Provisions” and “8—4 Petroleum
Sources” to read as follows:

§52.770 Identification of plan.
* * * * *
(C) * *x %
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Indiana citation Subject effelgg\i/?angate EPA Czia;)tgroval Notes

Article 8. Volatile Organic Compound Rules

81 s General Provisions.
DefiNitioNS ....ovviieeiiceee e 10/18/1995
8—1-1 . APPIICADIlItY ...ocveiiiiice e 6/5/1991
8—1-2 .o Compliance methods ........ccccceiiiiiiiiiie e 12/15/2002
8—1-3 .. Compliance schedules ...........ccccoiviiiiiniieniciiene e 5/15/2010
8-1-4 ..o Testing ProCEAUIES .....ccueviiiiiieeieeiie et 7/15/2001
8-1-5 .o Petition for site-specific reasonably available control tech- 11/10/1988
nology (RACT) plan.
New facilities; general reduction requirements .................. 6/24/2006
Military SPecifications ..........ccoiiueiiiieiieie e e
General record keeping and reporting requirements ......... 5/22/1997
Compliance certification, record keeping, and reporting 5/22/1997
requirements for certain coating facilities using compli-
ant coatings.
8—1-11 ... Compliance certification, record keeping, and reporting 5/22/1997
requirements for certain coating facilities using daily—
weighted averaging.
8-1-12 ... Compliance certification, record keeping, and reporting 5/22/1997
requirements for certain coating facilities using control
devices.
84 i Petroleum Sources.
8—4-1 .. APPIICabIlity ......coociiiiii 5/15/2010

Petroleum refineries ...
Petroleum liquid storage facilities ....
Bulk gasoline terminals ....................
Bulk gasoline plants ..................

11/3/1999, 64 FR 59642.

3/6/1992, 57 FR 8082.

5/5/2003, 68 FR 23604.

4/14/2011, [Insert page num-
ber where the document
begins].

9/11/2002, 67 FR 57515.

9/6/1990, 55 FR 36635.

6/13/2007, 72 FR 32531.
10/27/1982, 47 FR 20586.
6/29/1998, 63 FR 35141.
6/29/1998, 63 FR 35141.

6/29/1998, 63 FR 35141.

6/29/1998, 63 FR 35141.

4/14/2011, [Insert page num-
ber where the document
begins].

1/18/19883, 48 FR 2127.

2/10/1986, 51 FR 4912.

1/18/19883, 48 FR 2127.

1/18/19883, 48 FR 2127.

Gasoline dispensing facilities .........cccccoeieriiiiiiniiiieecee 5/15/2010 4/14/2011, [Insert page num-
ber where the document
begins].

Gasoling tranSPOIS .......occeiiiiiiieiiiee e e 11/5/1999 5/31/2002, 67 FR 38006.

Leaks from petroleum refineries; monitoring; reports ........ 6/5/1991 3/6/1992, 57 FR 8082.

Leaks from transports and vapor collection systems; 11/5/1999 5/31/2002, 67 FR 38006.

records.
* * * * *

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FR Doc. 2011-8874 Filed 4-13—11; 8:45 am]
BILLING CODE 6560-50—-P

[EPA-R04-OAR-2007—1186-201114; FRL—
9295-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Kentucky; Approval of Section
110(a)(1) Maintenance Plans for the
1997 8-Hour Ozone Standards for the
Edmonson County, KY; Greenup
County Portion of the Huntington-
Ashland, WV-KY; Lexington-Fayette,
KY; and Owensboro, KY

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve revisions to the Kentucky State
Implementation Plan (SIP) that include
maintenance plans addressing the 1997
8-hour ozone national ambient air
quality standards (NAAQS or standards)
for the following four Kentucky
attainment areas: Edmonson County
(hereafter referred to as the “Edmonson
County Area”); the portion of Greenup
County that was previously a part of the
Huntington-Ashland, West Virginia-
Kentucky 1-hour ozone maintenance
area (hereafter referred to as the
“Greenup Gounty Area”); Fayette and
Scott Counties (hereafter referred to as
the “Lexington Area”); and Hancock
County and the portion of Daviess
County that was previously a part of the
Owensboro 1-hour ozone maintenance
area (hereafter referred to as the
“Owensboro Area”)—collectively, these
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areas will be referred to as the “Four
Kentucky Areas.” The Four Kentucky
Areas were 1-hour ozone maintenance
areas that were designated as attainment
areas for the 1997 8-hour ozone
NAAQS. As attainment areas that were
previously 1-hour maintenance areas,
Kentucky was required to submit
maintenance plans demonstrating how
these areas would maintain the 1997
8-hour ozone NAAQS. These
maintenance plans were submitted to
EPA on May 27, 2008, as revisions to
the Kentucky SIP, by the
Commonwealth of Kentucky
(Commonwealth), through the Kentucky
Energy and Environment Cabinet,
Division for Air Quality (DAQ), and
ensure the continued attainment of the
1997 8-hour ozone NAAQS through the
year 2020 for the Four Kentucky Areas.
These maintenance plans meet
applicable statutory and regulatory
requirements and are consistent with
EPA’s guidance. EPA is approving the
revisions pursuant to the Clean Air Act
(CAA or Act). This final rule also
responds to adverse comments made on
EPA’s previously published proposed
approvals of the maintenance plans for
the Four Kentucky Areas.

DATES: Effective Date: This rule will be
effective May 16, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2007-1186. All documents in the
electronic docket are listed in the
http://www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. EPA
requests that, if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Jane
Spann, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management

Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Jane
Spann may be reached by phone at (404)
562-9029 or by electronic mail address
spann.jane@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. EPA Guidance and CAA Requirements
III. This Action

IV. Comments and Responses

V. Final Action

VI. Statutory and Executive Order Review

I. Background

In accordance with the CAA,
Edmonson County, Kentucky;
Huntington-Ashland, West Virginia-
Kentucky; Lexington-Fayette, Kentucky;
and Owensboro, Kentucky were
designated as nonattainment for the 1-
hour ozone NAAQS (effective
January 6, 1992, 56 FR 56694).

On November 13, 1992, Kentucky
submitted requests to redesignate the
Edmonson County, Lexington-Fayette,
and Owensboro 1-hour nonattainment
Areas to attainment for the 1-hour ozone
NAAQS. Subsequently, on November
12, 1993, Kentucky submitted a request
to redesignate the Kentucky portion of
the Huntington-Ashland Area to
attainment for the 1-hour ozone
NAAQS. In addition to the
redesignation requests, Kentucky
submitted the required ozone
monitoring data and maintenance plans
to ensure that the redesignated Areas
would remain in attainment for the 1-
hour ozone NAAQS for a period of 10
years after redesignation, consistent
with the CAA section 175A(a).

EPA approved Kentucky’s
maintenance plans and requests to
redesignate the Kentucky portion of the
Huntington-Ashland Area (60 FR 33748;
June 29, 1995); the Lexington-Fayette
Area (60 FR 47089; September 11,
1995); the Edmonson County Area (59
FR 55053; November 3, 1994); and the
Owensboro Area (60 FR 7124; February
7, 1995) for the 1-hour ozone NAAQS.

On April 30, 2004, EPA designated
areas for the 1997 8-hour ozone NAAQS
(69 FR 23858), and published the final
Phase I Implementation Rule for the
1997 8-hour ozone NAAQS (69 FR
23951) (Phase I Rule). Daviess,
Edmonson, Fayette, Greenup,* Hancock

1While the portion of Greenup County that was
a part of the 1-hour ozone Huntington-Ashland,
WYV-KY Area was designated attainment, Boyd
County which was also a part of the 1-hour ozone
Huntington-Ashland, WV-KY Area was designated
nonattainment for the 1997 8-hour ozone NAAQS,
effective June 15, 2004. Boyd County was
subsequently redesignated to attainment for the
1997 8-hour ozone standard and has a CAA section

and Scott Counties (including all
portions that were previously
designated nonattainment for the 1-hour
ozone NAAQS) were designated as
attainment for the 1997 8-hour ozone
NAAQS, effective June 15, 2004.

II. EPA Guidance and CAA
Requirements

As a consequence of their
designations as attainment for both the
1-hour and 8-hour ozone standards, the
Four Kentucky Areas (all 8-hour ozone
attainment areas) were required to
submit 10-year maintenance plans
pursuant to section 110(a)(1) of the CAA
and the Phase I Rule, 40 Code Federal
Regulations (CFR) 51.905(a)(4). On May
20, 2005, EPA issued guidance as to
how a state might fulfill the section
110(a)(1) maintenance plan obligation
established by the CAA and the Phase
I Rule (Memorandum from Lydia N.
Wegman to Air Division Directors,
Maintenance Plan Guidance Document
for Certain 8-Hour Ozone Areas Under
Section 110(a)(1) of Clean Air Act, May
20, 2005, hereafter referred to as
“Wegman Memorandum”). Neither
section 110(a)(1) nor any other
provision of the CAA contains detail
regarding the specific content of
maintenance plans for these types of
areas. EPA’s Phase I Rule, in 40 CFR
51.905(a)(4) provides that section
110(a)(1) maintenance plans must
include contingency measures.

On December 22, 2006, the United
States Court of Appeals for the District
of Columbia Circuit (DC Circuit) issued
an opinion that vacated portions of
EPA’s Phase I Rule. See South Coast Air
Quality Management District (SCAQMD)
v. EPA, 472 F.3d 882 (D.C. Cir. 20086).
On June 8, 2007, in response to several
petitions for rehearing, the DC Circuit
Court clarified that the Phase I Rule was
vacated only with regard to those parts
of the Rule that had been successfully
challenged. Of particular relevance, the
Court vacated those portions of the
Phase I Rule that provided for regulation
of the 1997 8-hour ozone nonattainment
areas designated under Subpart 1 (of
part D of the CAA) in lieu of Subpart 2,
among other portions of the Phase I
Rule. The Court’s decisions do not alter
any 8-hour ozone attainment area
requirements under the Phase I Rule for
CAA section 110(a)(1) maintenance
plans. EPA is thus finalizing its
approvals of Kentucky’s May 27, 2008,
proposed SIP revisions as satisfying the
section 110(a)(1) CAA requirements for
plans that provide for implementation,
maintenance, and enforcement of the

175A maintenance plan in effect. (72 FR 43172,
August 3, 2007).
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1997 8-hour ozone NAAQS in the Four
Kentucky Areas.

II1. This Action

EPA is taking final action to approve
SIP revisions incorporating the 110(a)(1)
maintenance plans for the 1997 8-hour
ozone NAAQS for the Four Kentucky
Areas—Edmonson County, Greenup
County, Lexington, and Owensboro. On
May 27, 2008, Kentucky submitted these

maintenance plans to ensure the
continued attainment of the 1997 8-hour
ozone NAAQS through the year 2020. In
addition to reviewing the maintenance
plans, EPA has reviewed the updated
available air quality monitoring data for
the Four Kentucky Areas and has
confirmed, that based on the available
data that these Areas continue to meet
the 1997 8-hour ozone NAAQS. The
table below shows the 2007—-2009

design values for these attainment areas,
based on complete, quality-assured and
certified monitoring data. The table
below also shows the preliminary data
from 2010 which are consistent with
continued attainment. The data are
listed in EPA’s Air Quality System
database as the preliminary design value
report. EPA does not anticipate any
concerns regarding these data.

TABLE 1—1997 8-HOUR OzONE NAAQS DESIGN VALUE

Design value Design value
Area (2007—-2009) (2008—-2010)
parts per million (ppm) ppm
EAMONSON COUNTY ATBA ...c.eeiiiiiiiiiiie ettt ettt ettt e ene e 0.072 0.070
Greenup County Area 0.072 0.069
LeXiNGION ArGa ........ccueiiiiiii e s 0.077 0.069
OWENSDOTO AFBQ .....ieiiie ittt r e e s r e e e sr e et enn e eeeenr e s e e nnenneenne e 0.075 0.071

In this final action, EPA is also
responding to adverse comments
received, from the Sierra Club and
Kentucky Environmental Foundation,
regarding EPA’s proposed rulemakings
to approve these revisions, 74 FR 12567,
March 25, 2009 (Greenup County Area,
Lexington Area and Edmonson County
Area); 75 FR 3183, January 20, 2010
(Owensboro Area); and 75 FR 16387,
April 1, 2010 (Owensboro limited
reopening of comment period). EPA
proposed approval of the maintenance
plans for the Four Kentucky Areas in
two separate actions. This final
rulemaking action is based on EPA’s full
review of relevant information and
consideration of the comments received,
and reflects EPA’s conclusion, that these
maintenance plans comply with section
110 of the CAA and EPA’s
implementing regulations. See 40 CFR
51.905(a)(4). EPA’s analyses of
Kentucky’s SIP revisions for the
Edmonson County, Greenup County,
and Lexington Areas are described in
detail in proposed and direct final rules
published March 25, 2009 (74 FR 12774
and 74 FR 12567, respectively).
Although EPA’s direct final rulemaking
was withdrawn on May 5, 2009 (74 FR
20601), due to the adverse comments
received, EPA’s proposed rulemaking
remained in place. EPA’s analysis for
Kentucky’s SIP revision for the
Owensboro Area is described in detail
in a proposed rule published on January
20, 2010 (75 FR 3183). Today’s action
responds to adverse comments received
on EPA’s March 25, 2009, and January
20, 2010, rulemakings, and finalizes
those rulemakings. EPA’s action
approving the maintenance plan for
each area is separate and independent of

its approval of the plans for the other
areas.

IV. Comments and Responses

EPA received one set of adverse
comments from the Sierra Club and the
Kentucky Environmental Foundation
(hereafter referred to as “the
Commenters”). These comments address
EPA’s March 25, 2009, proposed and
direct final rules to approve Kentucky’s
110(a)(1) maintenance plans for the
Edmonson County, Greenup County,
and Lexington Areas. This same set of
comments was submitted by the
Commenters for EPA’s January 20, 2010,
proposed rule to approve Kentucky’s
110(a)(1) maintenance plan for the
Owensboro Area. Today’s rulemaking
takes final action on the maintenance
plans for all Four Kentucky Areas. The
following section of this notice
summarizes the adverse comments
received, and sets forth EPA’s responses
to the comments. (The complete
comments are available in the docket for
this rulemaking.)

Comment 1. The Commenters claim
that EPA’s proposed and direct final
rules to approve Kentucky’s 110(a)(1)
maintenance plans for the Four
Kentucky Areas “run contrary to
Administrator’s Jackson’s promise that
the U.S. Environmental Protection
Agency decisions would henceforth be
based on three guiding principles:
transparency; use of sound science; and
respect for rule of law.” The
Commenters state that “[i]ssuing a direct
final rule in which the actual rules are
not knowable by reading the Federal
Register notice, or for that matter, the
administrative record, is not a
transparent process.” They further
complain that EPA’s proposal ignored

the science of climate change and
contravened statutory language.

Response 1. EPA disagrees with the
Commenters’ characterization of the
content of the Federal Register notice.
The Commenters’ contention that
because the complete text of the SIP
revisions is not included in the Federal
Register notice, EPA has failed to
adhere to certain principles espoused by
EPA Administrator Jackson is simply
unsupported. EPA’s rulemaking here
has fulfilled the goals of transparency,
sound science, and respect for the law.
With regard to transparency, neither the
CAA nor the Administrative Procedure
Act mandates that the Federal Register
notice of proposed rulemaking, or final
rulemaking action, include the complete
text of the proposed SIP revisions.
EPA’s notice of proposed rulemaking
satisfied the notice requirements by
providing citations to the rules at issue,
offering the SIP revisions for public
review, and describing the subjects and
issues involved in the SIP revisions.
Because publication in the Federal
Register is costly and resource
intensive, EPA makes every effort to
provide key information in proposal
notices while at the same time using
Agency resources efficiently. EPA drafts
rulemaking notices to enable public
understanding of the subjects and issues
at hand. All documents related to this
rulemaking were available at http://
www.regulations.gov under the docket
number EPA-R04-OAR-2007-1186,
during the comment period for the
proposed rulemaking actions. For a
member of the public wishing to review
the complete text of the SIP revisions,
the notice of proposed rulemaking
included instructions for obtaining
access to the complete SIP revision. In
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addition, the public could also contact
the EPA representative designated in the
notice to obtain further information or
answers to questions. Thus, the
Commenters’ contention that, because
the complete text of the SIP revision
was not included in the Federal
Register notice, EPA failed to adhere to
EPA Administrator Jackson’s three
principles is simply unsupported.

EPA also rejects the Commenters’
assertion that the rulemaking violates
any of the three principles that have
been espoused by EPA Administrator
Jackson. EPA’s adherence to
Administrator Jackson’s three principles
(transparency, use of sound science, and
respect for rule of law) is clearly
reflected in the detailed information and
explanations set forth in the proposals,
direct final actions, and this final action,
including the substantive responses to
comments. As was discussed earlier in
this notice, and is also discussed later
in this response to comments section,
EPA’s approvals of the maintenance
plans are supported by the CAA, its
implementing regulations, and
applicable guidance.

Comment 2. The Commenters assert
that Kentucky DAQ has indicated that
Greenup County, in the Huntington-
Ashland Area, Jessamine County in the
Lexington Area, and Edmonson County
are violating the 2008 8-hour ozone
NAAQS. Therefore, the Commenters
state, that the public interest mandates
that EPA quickly act to ensure that at
the very least, the 1997 8-hour ozone
NAAQS is maintained.

Response 2. The present rulemaking
action addresses solely the maintenance
of the 1997 8-hour ozone NAAQS for
the Edmonson County, Greenup County,
Lexington, and Owensboro Areas. EPA
is approving, pursuant to CAA section
110(a), Kentucky’s plans to assure
continued maintenance of the 1997
8-hour ozone NAAQS in the Four
Kentucky Areas. Attainment or
maintenance of any subsequently
adopted ozone NAAQS is not relevant
to this rulemaking action, and therefore
the issue raised by the Commenters is
outside the scope of this rulemaking.

The 2008 8-hour ozone NAAQS,
promulgated on March 12, 2008, is
irrelevant to this rulemaking. EPA is
currently reconsidering the 2008 8-hour
ozone NAAQS, and has not yet
designated areas for any subsequent
NAAQS. Actions that EPA may take
with regard to the 2008 (or a
reconsidered) ozone NAAQS are
separate from and independent of the
actions now being taken to approve the
110(a)(1) maintenance plans for the
Four Kentucky Areas in this
rulemaking.

Comment 3. The Commenters assert
that the maintenance plans do not
ensure maintenance of the 1997 8-hour
ozone NAAQS because there is no
requirement that major stationary
sources demonstrate that they do not
cause or contribute to new violations of
the 1997 8-hour ozone NAAQS. The
basis for this assertion appears to be the
Commenters’ view that Kentucky’s
Prevention of Significant Deterioration
(PSD) program does not require new or
modified sources that trigger major PSD
review due to an increase in emissions
of nitrogen oxides (NOx) to demonstrate
that they will not cause or contribute to
a violation of the ozone NAAQS. The
Commenters point to a specific facility
and cite to a portion of the PSD
application for that facility where
volatile organic compounds (VOCs) are
considered for the ozone analysis, but
not NOx.

Response 3. On September 15, 2009,
the Kentucky DAQ filed an emergency
rule to immediately address the issue of
NOx as a precursor for ozone for PSD
purposes (which EPA required as part of
a November 29, 2005, rulemaking for
ozone implementation—70 FR 71612).
Kentucky’s emergency rule provides
explicit requirements for major new
sources and major modifications of
existing sources of NOx to demonstrate
that they will not cause or contribute to
a violation of the ozone NAAQS. The
emergency rule became effective
immediately in Kentucky and was
subsequently submitted to EPA for
approval as a SIP revision. On April 1,
2010, EPA proposed approval of
Kentucky’s rule to address NOx as a
precursor to ozone for PSD (75 FR
16388, April 1, 2010). EPA received
adverse comments from the Sierra
Club.2 On September 15, 2010 (75 FR
55988), EPA issued a final action
responding to the adverse comments
and approving the Commonwealth’s
rule to address NOx as a precursor to
ozone for PSD as a revision to the
Kentucky SIP. EPA thus believes that
the concerns voiced by the Commenters
in this rulemaking about alleged
deficiencies in Kentucky’s PSD program

2The Commenters allege that East Kentucky
Power Cooperative (EKPC) is “taking advantage” of
the SIP not including NOx as a precursor for ozone
for a proposed J.K. Smith power plant. Comments
at pg. 3. This issue, among others, is part of a
lawsuit filed by Sierra Club against EPA which is
now pending before the DC Circuit Court of
Appeals. Notably, in briefs filed by the United
States in that action, it was explained that EKPC
announced its intentions to cancel plans for the
Smith facility and the permit at issue in the
comments was subsequently withdrawn (the
withdrawal document is included in the docket for
today’s rulemaking). Because Kentucky’s SIP now
includes NOx as a precursor for ozone, the
Commenters’ concern has been addressed.

and the regulation of NOx as a precursor
to ozone have been satisfactorily
addressed and resolved.

Comment 4. The Commenters contend
that the maintenance plans are
inadequate because there is no
consideration of the impacts that
climate change will have on ozone
levels. The comment makes reference to
several publications, provides a
discussion on the impact of weather on
climate change and ozone, and
concludes that failure to consider this
important aspect of the problem would
lead to an arbitrary result. The
Commenters request that EPA evaluate
the maintenance plans in light of the
“increasing danger climate change will
cause from ozone.”

Response 4. With regard to the
comment that Kentucky’s analysis
improperly omits consideration of the
affect of climate change on ambient
ozone levels, EPA agrees that climate
change is a serious environmental issue;
however, EPA does not agree that the
maintenance plans at issue in today’s
action cannot be approved without the
climate change analysis outlined by the
Commenters. One of the reports cited to
by the Commenters (April 2009
“Assessment of the Impacts of Global
Change on Regional U.S. Air Quality: A
synthesis of climate change impacts on
ground-level ozone,” page xxiv)
concludes that, “[t]hese studies suggest
that EPA’s Office of Air Quality
Planning and Standards should begin to
consider climate change, for example, in
the next update of EPA’s ozone
modeling guidance, especially for
planning horizons in 2020 and beyond.”
Although the EPA report cited in the
comment indicates that climate change
increases ozone concentrations in
“substantial regions of the country,” the
report also states that there are
“pronounced differences in the broad
spatial patterns of change” among the
various modeling groups. While ozone
concentrations may be affected as early
as the 2020s (already after the date—
2014—required to be addressed by these
section 110(a) maintenance plans), most
of the modeling groups did not simulate
ozone concentration changes prior to
the 2050s. Furthermore, the report itself
states that “modeling uncertainties
persist, and further research is needed.”
More specifically, the report further
states that “[c]urrent modeling
uncertainties lead to disagreements
about the spatial patterns of future
changes in meteorological variables and,
hence, the specific regional
distributions of future ozone changes
across the United States.” Several of the
projected models, in fact, provide
conflicting projections for the area in
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which Kentucky is located (see e.g., Fig.
3—1of the above mentioned EPA report).
The report concludes “[t]hese studies
suggest that EPA’s Office of Air Quality
Planning and Standards should begin to
consider climate change, for example, in
the next update of EPA’s ozone
modeling guidance, especially for
planning horizons in 2020 and beyond.”
(Emphasis added.) Thus, the report
acknowledges that modeling guidance is
not yet available for the type of area-
specific analysis of effects of climate
change on ozone concentrations
required for SIP planning. EPA therefore
believes it is premature to require a
precise mathematical accounting in the
SIP process for the effect of higher
ambient temperatures due to climate
change on ozone concentrations. EPA
stands ready to reevaluate this position
when the state of science and
confidence in projection improve. Given
the above, however, at this time, EPA
cannot say Kentucky was in error when
it did not model the potential impact of
climate change on ozone in the Greenup
County, Edmonson County, Lexington
and Owensboro Areas as it developed
maintenance plans for those areas.

Comment 5. The Commenters contend
that Kentucky’s maintenance plans
ignore the possibility of changes in
weather and emissions outside the
covered counties. The Commenters also
contend that the 2002 emissions
inventory are not based on any actual
emissions data gathered with
continuous emissions monitors or
verified with actual emissions from
2005 and 2008. Thus, the Commenters
conclude that EPA’s approval is
arbitrary because the emissions forecasts
are flawed. The Commenters claim that
there are several reasons for the flaws,
including alleged failures to properly
consider the role of ozone and ozone
precursor transport and of weather.

Response 5. Under 40 CFR
51.905(a)(4) section 110(a)(1),
maintenance plans, like the one at issue
here, must demonstrate maintenance of
the 1997 8-hour NAAQS through 2014.
Kentucky has voluntarily extended the
coverage of its maintenance plans for
the Four Kentucky Areas for an
additional six years beyond the required
maintenance period (through 2020).
EPA has reviewed these plans and
determined that they satisfy applicable
requirements. The demonstrations are
based upon actual emissions
inventories, and projected emissions
through 2020. These projections take
into consideration population, state,
local and federal emission controls, and
other relevant factors. Unlike
maintenance plans for nonattainment
areas that are redesignated to

attainment, for which section 175A of
the CAA specifies express requirements,
section 110(a)(1) maintenance plans for
areas designated attainment are not
subject to specific statutory
maintenance plan requirements. In
accordance with EPA guidance,
however, Kentucky did undertake an
analysis, summarized as follows, for
certain emissions groups such as
stationary sources, area sources and
some mobile sources. Response 5,
below, contains additional information
responsive to Comment 4.

Utilizing Standard Industrial Codes
(SIC), all point source emissions were
projected based on growth factors
calculated using Bureau of Economic
Analysis (BEA) projection data for
employment, as suggested by EPA and
utilized for previous point source
projections in similar contexts. The
point source data provided SIC codes
used to determine a short title
description that matched the
corresponding description found in the
BEA data. The application of growth
factors for each projection was then
used for point sources. Appendix E to
Kentucky’s May 27, 2008, SIP revisions
provide information on how point
source projections were determined.

Area sources can be defined as those
sources that are generally too small and/
or too numerous to be handled
individually in the point source
inventory. Area source emissions were
estimated by multiplying an emission
factor by a known indicator of collective
activity such as number of employees or
population. For area source emission
projections, population growth factors
for each chosen year were calculated
using an exponential formula in the
EXCEL software. The application of
these growth factors for each projection
was then used for area sources.
Information used to calculate growth
factors, including population
information used to project area sources,
was provided by the University of
Louisville Urban Data Center and can be
found in Appendix F of Kentucky’s May
27, 2008, SIP revisions.

The non-highway mobile category is
broken down into three groups that
include two- and four-cycle gasoline
engines and diesel engines (other non-
highway engines), railroad locomotives,
and aircraft. Emissions are estimated by
multiplying the base year inventory by
a known indicator of collective activity
such as fuel consumed or landing/
takeoff operations. For locomotive and
aircraft emission projections, population
growth factors for each chosen year
were calculated using the before
mentioned formula. The application of
these growth factors for each projection

was then used for each of these non-
highway categories. For other non-
highway categories (e.g., industrial
equipment, tractors, leaf blowers), EPA’s
nonroad model was used to determine
the future year projections. Nonroad
model and non-highway projection
information can be found in Appendix
G of Kentucky’s May 27, 2008, SIP
revisions. Updated minimum and
maximum summer temperatures and
ambient temperatures were utilized for
input into the nonroad model. EPA
Volume IV mobile source guidance was
followed in determining the updated
temperature data. Please see Appendix
C of Kentucky’s May 27, 2008, SIP
revisions for specific temperature
documentation.

The use of emissions inventories and
emissions forecasts has long been an
accepted method for evaluating
maintenance of the NAAQS under
section 175A for nonattainment areas
and EPA’s guidance advises its use for
purposes of maintenance plans under
CAA section 110(a)(1). The Courts have
agreed with EPA’s longstanding view
that a maintenance demonstration for a
nonattainment area, and a fortiori an
attainment area, need not be based on
modeling. Wall v. EPA, 265 F.3d 426
(6th Cir. 2001); Sierra Club v. EPA, 375
F.3d 537 (7th Cir. 2004). See also 66 FR
53094, 53099-53100 (October 19, 2001);
68 FR 25430-25431 (May 12, 2003).

In its guidance issued May 20, 2005,
EPA explained that, “[t]he typical
method that areas have used in the past
to demonstrate that an area will
maintain the 1-hour standard has been
to identify the level of ozone precursor
emissions in the area which is sufficient
to attain the NAAQS and to show that
future emissions of ozone precursors
will not exceed the attainment levels.”
Wegman Memorandum at pg. 4. The
inventory and projections Kentucky
provided in the maintenance plans at
issue here use this method to
demonstrate that the Areas will
maintain the 8-hour ozone standards.
Complete, quality-assured air quality
monitoring data through the year 2009
for all of these Areas showed
maintenance of the 1997 8-hour ozone
NAAQS, and data available for 2010
indicate continued maintenance.
Maintenance is demonstrated by
showing that during the maintenance
period the level of precursor emissions
remains at or below the attainment
level. Variations in weather are
accounted for by the 3-year averaging
required for finding of attainment (see
e.g., the 2004 attainment designation).
The requirement that there be three
years of quality-assured monitoring data
to demonstrate attainment is the
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established mechanism by which EPA
takes meteorological variability into
account for purposes of determining
attainment and maintenance. These
issues have been addressed multiple
times in a variety of EPA rulemakings
and court decisions. Today’s actions are
consistent with EPA’s longstanding
interpretation of the maintenance plan
requirements of the CAA. See e.g., 69 FR
21719 (April 22, 2004) (redesignation of
the San Francisco area); 66 FR 53094,
53099 (October 19, 2001) (redesignation
of the Pittsburgh-Beaver area); 68 FR
25418, 25430 (May 12, 2003)
(redesignation of the St. Louis area); 40
CFR 50.9 and Appendix H (method for
determining attainment of 1-hour
standard; Appendix H states that three
years of data is required); Appendix I
(method for 8-hour standard; Appendix
I contain similar statement); Sierra Club
v. EPA, 375 F.3d 537, 539543 (7th Cir.
2004) (discussing the modeling required
for maintenance plans). Similarly, the
Commenters’ concerns about potential
modifications of sources or new sources
that may affect ambient levels are
addressed by the New Source Review
(NSR) and PSD programs, as well as by
the NOx SIP call requirements and other
programs designed to regulate
pollutants both inside and outside the
covered counties. As a result, and
contrary to the Commenters’ contention,
EPA’s review of the maintenance
demonstrations considered the role of
emissions from outside the area in
maintenance of the standard in the Four
Kentucky Areas. EPA took into account
the relevant federal and state
requirements that will help ensure that
emissions from outside the area will not
interfere with continued maintenance in
the area. These include, among others,
the NOx SIP Call, NSR/PSD
requirements, and other regulations that
control emissions from outside the Four
Kentucky Areas. (See also Response 8,
below.)

The inventory and projections
Kentucky provided in the maintenance
plans use this method to demonstrate
the Four Kentucky Areas will continue
to maintain the 1997 8-hour ozone
NAAQS. The inventory and emissions
analyses performed by Kentucky were
conservative, and reviewed by EPA, to
ensure that they reasonably establish
maintenance of the NAAQS pursuant to
section 110(a)(1). EPA’s review of
Kentucky initial attainment inventories
and inventory projections of future
maintenance inventories confirms that
maintenance will continue through the
requisite period. Moreover, as is
explained further below, the
contingency measures portion of the

maintenance plan provides a backstop
for maintenance, functioning to correct
a violation if, despite the projections,
one should occur.

With regard to the analyses performed
by Kentucky, the emissions inventory
includes four components: Point, area,
highway mobile and non-highway
mobile sources. The Four Kentucky
Areas were designated attainment for
the 1997 8-hour ozone NAAQS in 2004
using 2001-2003 data. They had an
option to choose one of the three
attaining years to use as a base year for
emission inventory purposes. For these
SIP revisions, Kentucky chose to use
2002, an attainment year (for both the 8-
hour and 1-hour ozone NAAQS), as the
year for developing a new
comprehensive ozone precursor
emissions inventory from which
projected emissions could be developed
for 2005, 2008, 2011, 2014, 2017, and
2020. Maintenance is demonstrated by
comparing the attainment year
emissions to the emissions in the years
listed above. The following is a
summary of the emission projection
methodology that was used to forecast
emissions over the maintenance period;
the docket includes a more detailed
description of this methodology.

Point sources are defined as stationary
sources that emit 10 or more tons per
year (tpy) of VOC or 100 tpy or more of
NOx or carbon monoxide (CO). Annual
point source emissions data were used.3
Point source information is collected by
Kentucky from a number of sources
(including permitting information) and
point source information was provided
for utilizing SIC (Response 4, above,
discusses the various sources of
emissions information used by
Kentucky). See also Appendix E of
Kentucky SIP Revisions (specifically
discussion regarding point source
projections). Point source emission
projections were based on growth
factors calculated using BEA projection
data for employment. The point source
data provided SIC codes used to
determine a title description that
matched the corresponding description
found in the BEA data. The application
of growth factors for each projection was
then used for point sources.

As mentioned above, area sources are
those that are generally too small and/
or too numerous to be handled

3 Actual emissions were used for base year
analyses. Projections were used for future year
inventories which, at the time, were for 2005 and
2008. Since then, Kentucky has used the 2005 and
2008 actual inventories that were submitted to EPA
per their Consolidated Emissions Reporting Rule
(CERR) requirement for the development of the EPA
National Emission Inventory (NEI) in order to
compare to the previously submitted projected
emissions in the maintenance plan submissions.

individually in the point source
inventory. The University of Louisville
Urban Data Center provided information
used to calculate growth factors,
including population information used
to project emissions from area sources.
Two and four-cycle gasoline engines
and diesel engines (non-highway
engines), railroad locomotives and
aircraft make up the non-highway
mobile category. Emissions were
estimated by multiplying the base year
inventory by a known indictor of
collective activity such as fuel
consumed or landing/takeoff operations.
For locomotive aircraft emission
projections, population growth factors
for each chosen year were calculated.
For other non-highway categories such
as industrial equipment and tractors,
EPA’s nonroad model was used to
determine future year projections.

Daily Vehicle Miles Traveled (DVMT)
and speeds for 2002 and the projection
years were obtained from the Kentucky
Transportation Cabinet and used to
calculate highway mobile source
emissions. EPA’s MOBILE6.2 model was
used to derive appropriate projection
year emission factors that were
multiplied by the corresponding DVMT
to determine the projected highway
mobile source emissions. The 1990
mobile emissions were recalculated
using the updated MOBILE6.2
emissions model in order to standardize
the comparison of the 1990 numbers
with the 2002 and 2020 mobile
emissions developed using this model.
EPA agrees with the methodology used
to develop the 2005 and 2008 on-road
emissions as projected from the 2002
actual emissions and submitted in the
SIP revisions. The projection
methodology used to develop future
year on-road mobile emissions found in
the SIP revisions, combined with the
fact that later determined actual
emissions were considerably lower than
already projected emissions, provides a
strong basis for approval of these
maintenance plans.

With respect to the Commenters’
contention that attainment inventories
were not based on actual emissions, in
fact the 2002 emission inventories for
the Greenup County, Owensboro, and
Lexington Areas were based on actual
point source emissions. There are no
point sources in the Edmonson Area.
(See page 2.1 of Appendix C of each
Area’s 110(a)(1) maintenance plan
submittal.) At the time of the initial
submission of these 110(a)(1)
maintenance plans in 2008, the actual
emissions for some source categories for
2005 and 2008 were not required to be
submitted. The Consolidated Emissions
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Reporting Rule (CERR) 4 (40 CFR part
51, subpart A) requires states to submit
to EPA an emissions inventory for all
source categories every three years and
at the time the SIP revisions were due,
only the 2002 emissions were available
for states to use. See 40 CFR 51.30. Not
every source is subject to continuous
emissions monitoring, so the
information on actual emissions may
vary between source categories.

Kentucky has since reviewed the data
and compared the actual emissions for
2005 and 2008 with the projected
emissions for 2005 and 2008 which
were contained in the maintenance plan
submittals. This analysis is available in
the docket for this final rulemaking.
EPA reviewed Kentucky’s analysis and
found it reliable and compelling. The
comparisons revealed that the emissions
projected in Kentucky’s maintenance
plans for the Four Kentucky Areas were
higher than the actual emissions by an
average of 19 percent for VOC and 11
percent for NOx for 2005; they were
higher by an average of 26 percent for
VOC and 47 percent for NOx for 2008.
Kentucky’s maintenance plans
demonstrated that, even using
projections of emissions that were
greater than those that actually occurred
in these years, those projections
remained below the attainment base-
year inventories. Of course, the fact that
the actual emissions that occurred in
these Areas were substantially less than
those that were projected provides
further demonstration of continued
maintenance. Thus, actual emissions
data during the maintenance period
have proven that Kentucky’s projected
emissions were very conservative, and
confirm EPA’s view that the plans
provide adequate assurance of
maintenance during the requisite
period. In the future, EPA anticipates
even further reductions of these ozone
precursors. This information supports
the position that Kentucky’s emissions
projections provided with the 110(a)(1)
maintenance plans were conservative.

In addition to the assurance provided
by the information above, which
demonstrates the conservative nature of
the emissions forecasts (which were
supported by actual emissions data as
explained in the previous paragraph),
the contingency measures portion of
maintenance plans serves as a backstop
in the event that any of these Areas
requires supplemental measures to
maintain air quality. These contingency
measures help to ensure that the Areas
continue to maintain the NAAQS of
concern and can quickly correct a
violation should one occur. Kentucky’s
maintenance plans contain two types of
such contingency measures for each of
the Four Kentucky Areas. In the event
that exceedances (as contrasted with
actual violations) of the 8-hour ozone
NAAQS are monitored in any portion of
the maintenance area, or if periodic
emission inventory updates reveal
excessive or unanticipated growth
greater than 10 percent in ozone
precursor emissions, Kentucky will
evaluate existing control measures to
see if additional control measures
should be implemented at that time. If
a monitored violation occurs, Kentucky
has committed to a contingency
measure schedule where one or more
contingency measures will be adopted
within nine months and implemented
within 18 months to bring the area back
into attainment.

For the reasons discussed above, the
Commenters have failed to identify a
deficiency in the 110(a)(1) maintenance
plans that warrants any action other
than approval.

Comment 6. The Commenters state
that the maintenance plans rely both on
assuming that measures will be
implemented in the future to decrease
emissions and assuming that Kentucky
will implement contingency measures if
the maintenance plans do not achieve
their objectives. Specifically, the
Commenters argue that Kentucky used a
Reid Vapor Pressure (RVP) in gasoline
of 8.6 pounds per square inch (psi) in
developing future emission levels even

though an RVP of only 9.0 psi is legally
required. The Commenters believe that
the maintenance demonstration should
be based on legal requirements rather
than assumptions of over-compliance.

Response 6. The forecasting of
emissions in a maintenance plan
involves the use of reasonable,
scientifically-based premises that form
the basis for expectations of future
emissions, the maintenance projections,
and contingency measure requirements.
It is not necessary here for EPA to
accept or reject the Commenters’
contentions regarding historically-based
over-compliance with legal
requirements. Even if EPA assumes, as
the Commenters insist, that EPA
evaluates maintenance using the less
stringent RVP level of 9.0 psi, the Four
Kentucky Areas all demonstrate
continued maintenance. First, the
Commenters’ concern with the
stringency of RVP levels does not
pertain to the Greenup County Area,
since Kentucky modeled only 9.0 psi for
RVP for this Area, and did not assume
a lower RVP. Thus, the Commenters’
assertion regarding RVP levels more
stringent than 9.0 psi applies only to the
110(a)(1) maintenance plans for the
Edmonson County, Lexington and
Owensboro Areas. For these Areas, EPA
has received and evaluated additional
information that responds to the
Commenters’ concern. Kentucky has
demonstrated that the Edmonson
County, Lexington and Owensboro
Areas are projected to demonstrate
continued maintenance of the 1997 8-
hour ozone NAAQS with fuel modeled
at either 9.0 psi (the statutory level) or
at 8.6 psi (the level indicated by
historical surveys that these Areas
typically receive). This provides a
modeled analysis showing a comparison
of VOC and NOx emissions using both
the 8.6 and 9.0 psi RVP gasoline. Table
2 below shows the difference in
emissions for the Edmonson County,
Lexington and Owensboro Areas at RVP
levels model at both 8.6 psi and 9.0 psi.

TABLE 2—EDMONSON COUNTY, LEXINGTON AND OWENSBORO AREAS HIGHWAY MOBILE SOURCE EMISSIONS

[Tons per day (tpd)]

8.6 psi 9.0 psi Difference between 8.6 psi &
County 9.0 psi
VOC NOx VOC NOx VOC NOx
2002:
Edmonson ........cceoeveriienenieneneen 0.55 0.96 0.56 0.97 0.01 0.01
GIrEENUP ..eviiieiie ittt N/A N/A 1.09 1.56 N/A N/A
Fayette .... 14.14 23.43 14.66 23.45 0.52 0.02
SCOtE i 2.95 5.71 3.05 5.71 0.1 0

4The CERR is discussed in greater detail in
Response 14.
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TABLE 2—EDMONSON COUNTY, LEXINGTON AND OWENSBORO AREAS HIGHWAY MOBILE SOURCE EMISSIONS—Continued

[Tons per day (tpd)]

8.6 psi 9.0 psi Difference between 8.6 psi &
County 9.0 psi
vVOC NOx vVOC NOx VOC NOx
HanCcock ......ccoeiiiiiiiiiiieee s 0.1 0.18 0.1 0.18 0.01 0
Daviess .....ccccceeviiieeciie e 3.98 5.97 41 5.97 0.14 0
2005:
EdAmonson ......ccccceeeciii e 0.42 0.79 0.43 0.79 0.01 0
Greenup ....... N/A N/A 0.87 1.33 N/A N/A
Fayette ...... 10.24 18.14 10.64 18.16 0.4 0.02
Scott .......... 2.23 4.58 2.32 4.59 0.09 0.01
Hancock .... 0.07 0.13 0.07 0.13 0 0
Daviess ....ccceevveiieiiieie e 2.9 4.64 3.01 4.64 0.11 0
2008:
Edmonson ... 0.39 0.72 0.4 0.72 0.01 0
N/A N/A 0.75 1.12 N/A N/A
Fayette .....cccooveiiiiieieeeee e, 9.34 16.27 9.7 16.29 0.36 0.02
SCOtt v 2.13 4.26 2.21 4.27 0.08 0.01
Hancock .... 0.07 0.12 0.07 0.12 0 0
DaViesSs ..cccvvveieeeiieieeee e 2.6 41 2.7 41 0.1 0
2011:
EAMONSON ...oovvveiiiieeeeeeeeeeee 0.36 0.6 0.36 0.6 0 0
GIrEENUP ..eoeiieiieiieeiee e N/A N/A 0.64 0.9 N/A N/A
Fayette ...... 8.39 13.54 8.7 13.56 0.31 0.02
Scott .......... 2 3.66 2.07 3.67 0.07 0.01
Hancock .... 0.06 0.1 0.06 0.1 0 0
Daviess ..... 2.29 3.37 2.38 3.38 0.09 0.01
2014:
Edmonson ... 0.3 0.46 0.31 0.46 0.01 0
Greenup ....... N/A N/A 0.54 0.68 N/A N/A
Fayette ...... 7.3 10.44 7.55 10.45 0.25 0.01
Scott .......... 1.84 2.93 1.9 2.93 0.06 0
Hancock .... 0.05 0.07 0.05 0.07 0 0
Daviess .....ccccceeeviiieeciie e 1.95 2.56 2.02 2.56 0.07 0
2017:
EdAmonson ......cccccceeeiiie e 0.27 0.38 0.28 0.36 0.01 —0.02
GIrEeNUP ..ooveiiiiiiiieeecee s N/A N/A 0.48 0.53 N/A N/A
Fayette ...... 6.62 8.36 6.84 8.37 0.22 0.01
Scott .......... 1.74 2.43 1.8 2.43 0.06 0
Hancock .... 0.04 0.06 0.04 0.06 0 0
DavViesSs ...cccvveeeeeeeirieeeee e 1.74 2.02 1.8 2.02 0.06 0
2020:
0.24 0.3 0.25 0.3 0.01 0
N/A N/A 0.42 0.44 N/A N/A
6.04 7.03 6.23 7.05 0.19 0.02
1.85 2.1 1.7 2.11 —-0.15 0.01
0.04 0.05 0.04 0.05 0 0
1.56 1.68 1.61 1.68 0.05 0

The overall effect on VOC emissions
of the difference between 8.6 and 9.0 psi
RVP gasoline is 0.52 tpd or less for each
of the projection years for the Edmonson
County, Lexington, and Owensboro
Areas. Further, each of the projected
VOC emission inventories using 9.0 psi
RVP gasoline is less than the baseline
VOC emission inventory for the 2002
attainment year. Based upon these data,
EPA concludes that the Edmonson
County, Lexington, and Owensboro
Areas’ 1997 8-hour maintenance plans
demonstrate continued maintenance
with the use of either 8.6 or 9.0 psi RVP
gasoline in these Areas. See also
Approval Grant Parish 110(a)(1)
Maintenance Plan, 72 FR 62579

(November 6, 2007) and 73 FR 8202

apply to any number of pollutants and

(February 13, 1008).

Comment 7. The Commenters state
that Kentucky’s maintenance plans
included unidentified maximum
achievable control technology (MACT)
standards as sources of reductions of
VOC. The Commenters assert that this
analysis failed to consider that the
MACT standards could result in the
increase of NOx, VOC, and CO
emissions due to the “energy penalty”
from new emission control devices.

Response 7. The Commenters do not
identify the specific impact of any
“energy penalty” on maintenance of the
1997 8-hour ozone NAAQS in the Four
Kentucky Areas. Energy inefficiencies,
as explained by the Commenters, may

the Commenters did not provide
information specifically addressing how
an energy penalty would affect
emissions reductions relevant to today’s
action. For purposes of responding to
this comment, EPA considered the term
“energy penalty” to refer to a reduction
in energy output that might result in the
increase of emissions.

In the 110(a)(1) maintenance plans at
issue, Kentucky stated, “[t]he continued
improvement and maintenance of the
air quality in the [areas], as verified by
the lack of violations of the 8-hour
ozone standard, is due to the
implementation of permanent and
enforceable emission reductions * * *.
The following information outlines
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emission reduction measures that have
occurred from 1990 through 2002, and
those implemented after 2002 and
projected to 2020.” Kentucky then lists
Maximum Achievable Control
Technology (MACT)—promulgated
national emission standards for
hazardous air pollutants (commonly
referred to as “MACT standards”)—
controls in this list of measures. With
specific regard to that issue, Kentucky
explained, “* * * (m)any of the
[Hazardous Air Pollutants] HAPs under
these industrial categories of controls
are also VOGs and compliance with
these new MACT standards as they are
being promulgated will decrease VOC
emissions from the affected industries

* * *” Based on discussions with
Kentucky, EPA concludes that
Kentucky’s maintenance analyses do not
rely on quantified reductions from
MACT standards. Rather, the analyses
simply recognize that implementation of
MACT standards may result in collateral
reductions of VOCs.5 For that reason,
Kentucky listed “MACT” generally as
part of the permanent and enforceable
reductions in place in the Areas;
however, Kentucky did not quantify
those reductions numerically with
regard to the maintenance plans at issue
today and does not rely on them to
demonstrate maintenance. EPA further
notes that even if Kentucky had claimed
reductions from MACT standards, the
Commenters simply claim without any
supporting information that an energy
penalty will occur and will result in
increased VOC emissions. Without
additional specific information, EPA
cannot conclude that there will be any
energy penalty whatsoever.

In terms of the environmental benefit
of the MACT standards, Kentucky’s
expectation that the implementation of
the MACT standards will have an
environmental benefit for ozone is
reasonable. The Commenters do not
provide information supporting the
comment that installation of control
technology will require more fuel to be
burned such that emissions will
increase. Additionally, the Commenters
provide the example of the installation
of carbon injection or a baghouse to
control mercury; however, no emissions
calculation based on a specific facility is
provided. As a result, the Commenters

50n September 10, 2010, Jane Spann, Regional
Ground-Level Ozone Contact for Region 4, spoke
with John Gowins of Kentucky DAQ
(Environmental Control Supervisor) regarding this
issue. Mr. Gowins confirmed that Kentucky had not
numerically quantified any specific MACT
reductions, but was simply recognizing that the
existence of federal regulations in effect at the time
were “permanent and enforceable reductions” with
regard to VOCs.

have not demonstrated that a source
will necessarily become less efficient
because of these control technologies (as
was stated in the comment); nor that
Kentucky’s maintenance plans are
deficient for this reason. EPA believes
that Kentucky’s consideration of MACT
standards was reasonable.

In the future, any collateral emission
increases associated with a specific
MACT standard control will be
addressed during the actual
implementation and permitting of
sources. If for some reason the
maintenance of the Areas appear
compromised by any specific MACT
standard in the future, the permitting
and implementation process, as well as
the triggers and measures in the
contingency portion of the maintenance
plans, should prevent or resolve any
problem as expeditiously as practicable.

Comment 8. In further support of the
comment regarding use of projected
future emissions reductions, the
Commenters assert that Kentucky
appears to be relying upon reductions in
NOx emissions from the Clean Air
Interstate Rule (CAIR). The Commenters
state that because CAIR is a cap and
trade program, it is arbitrary to assume
that sources will reduce emissions in
every year between 2008 and 2020.

Response 8. CAIR was remanded to
EPA, (North Carolina v. EPA, 531 F.3d
896 modified on reh’g, 550 F.3d 1176
(D.C. Cir. 2008)), and the process of
developing a replacement rule is
ongoing. As a point of clarification,
neither CAIR nor the remand of CAIR
altered the requirements of the NOx SIP
Call,® which requires states to make
significant, specific emissions
reductions. See 63 FR 57356 (October
27, 1998).

All four of the Kentucky Areas
attained the 1997 8-hour ozone NAAQS
by 2002, without any reliance on
reductions from CAIR, and before
requirements under CAIR were
implemented. Kentucky has
demonstrated that the Four Kentucky
Areas can maintain the 1997 8-hour
ozone NAAQS without these
requirements. Therefore, EPA believes
that the Commenters’ expressed

6 0On October 27, 1998 (63 FR 57356), EPA issued
a NOx SIP Call requiring the District of Columbia
and 22 states to reduce emissions of NOx in order
to reduce the transport of ozone and ozone
precursors. In compliance with EPA’s NOx SIP Call,
Kentucky developed rules governing the control of
NOx emissions from Electric Generating Units
(EGUs), major non-EGU industrial boilers, major
cement kilns, and internal combustion engines.
EPA approved Kentucky’s rules as fulfilling Phase
I and Phase II of the NOx SIP Call on October 23,
2009 (74 FR 54755). Implementation of the NOx SIP
Call was phased with the Kentucky programs being
effective in 2002 and 2006 at the state level. Id; see
also 67 FR 17624 (April 11, 2002).

concerns about Kentucky’s reliance on
NOx reductions from CAIR are
misplaced, and Kentucky’s
demonstrations of maintenance under
section 110(a)(1) do not depend upon
them.

Although Kentucky did not rely on
the remanded CAIR rule for either
attainment or maintenance of the 1997
8-hour ozone NAAQS, the NOx SIP Call
requirements provide additional
assurance of maintenance in the Four
Kentucky Areas. In addition, the anti-
backsliding provisions of 40 CFR
51.905(f) specifically provide that the
provisions of the NOx SIP Call,
including the statewide NOx emission
budgets, continue to apply after
revocation of the 1-hour ozone NAAQS.
For the maintenance plans that are the
subject of today’s actions, Kentucky
appropriately does not rely on the
remanded CAIR requirements.

Comment 9. Again, as support for the
contention that Kentucky considered
over-compliance in its maintenance
plans, the Commenters explain that
Kentucky included vehicle turnover in
its consideration of maintenance, but
state that there is no requirement for
vehicle turnover in the counties covered
by the maintenance plans. Thus, it is the
Commenters’ contention that there is no
justification for including this factor in
the projected future emissions.

Response 9. For the reasons described
below, EPA disagrees that there is no
justification for considering fleet
turnover in emissions forecasts. Fleet
turnover, the gradual, continuing
process of new vehicles certified to
tighter emissions standards replacing
older vehicles, is a historic fact that has
been central to estimating the benefits of
federal and state emission control
programs in SIPs and maintenance
plans since the earliest motor vehicle
emission controls were implemented.
Fleet turnover will occur in the future
as long as people continue to replace
older vehicles with newer ones, and
there is no reason to expect this historic
practice to change.

The emission impacts of fleet
turnover have been incorporated in
every EPA-approved emission model
including MOBILES®.2, the approved
model for estimating motor vehicle
emissions in SIPs and maintenance
plans at the time of this analysis.
Generally, the calculation of emissions
in MOBILES.2 is based upon the
reasonable expectation that each year,
the model year composition of the local
motor vehicle fleet changes as new
vehicles are purchased and enter the
fleet and old vehicles are scrapped. This
results in a decrease in fleet average
NOx and VOC emissions each year
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because older model year vehicles
certified to less stringent emission
standards leave the fleet and are
replaced by newer vehicles certified to
more stringent standards. The phase-in
of new vehicle standards and the change
in the average emissions of the vehicle
fleet due to the replacement of older
vehicles with newer ones are included
in MOBILES.2 for both past and future
years.

Specific inputs for MOBILE6.2 can
affect the rate of fleet turnover that the
model calculates in future years. EPA
has included language in the guidance
document “Technical Guidance on the
Use of MOBILES6.2 for Emission
Inventory Preparation” (dated August
2004) to ensure that states make
reasonable assumptions about the rate of
fleet turnover in the future. As
described in this guidance, projected
rates of fleet turnover in the future
should take into account historic fleet
turnover in the area. That guidance
states that it would not be reasonable for
a state to assume that the rate of new
vehicle purchases and fleet turnover in
the future is higher than historic rates.
However, EPA expects that states will
make the reasonable assumption that
residents will continue to purchase or
lease new vehicles to replace old ones,
at rates similar to historic rates, and that
the average emissions of the fleet will
decline as a result.

Comment 10. The Commenters
complain that the contingency measures
in the Kentucky maintenance plans are
not automatically effective upon a
triggering event. Specifically, the
Commenters contend that in order to
comply with the standards set out in the
CAA and in the Wegman Memorandum,
maintenance plans must require that a
violation of the NAAQS, or a 10 percent
increase in the emission inventory, or
another triggering event that EPA
develops, must result in automatically
effective contingency measures. The
Commenters appear concerned that the
contingency measures outlined by
Kentucky are “vague” and not
automatically effective upon a triggering
event. In support of the contention that
the CAA requires that the contingency
measures be in the SIP and
automatically effective upon a trigger
event, the Commenters cite two court
cases: Sierra Club v. EPA, 356 F.3d 296
(D.C. Cir. 2004) and Natural Resources
Defense Council (NRDC) v. EPA, 22 F.3d
1125, 1134 (D.C. Cir. 1994).

Response 10. The CAA sets no
specific requirements for section
110(a)(1) maintenance plans, not even
that they contain contingency measures.
EPA, in its implementing regulation,
provides simply that a section 110(a)(1)

maintenance plan “must include
contingency measures.” EPA guidance
in the Wegman memorandum, p. 7,
states that contingency provisions
should be aimed at promptly correcting
violation of the NAAQS, and explains
that the SIP should contain an
enforceable commitment to adopt and
implement contingency measures in a
timely fashion once they are triggered.
Consistent with this guidance,
Kentucky’s 110(a)(1) maintenance plans
provide that in the event of a monitored
violation of the 8-hour ozone NAAQS,
Kentucky commits to adopt, within a
specific amount of time (i.e., nine
months), one or more of the 8 specific
contingency measures listed in the plan.
Kentucky’s maintenance plan commits
to implementing the contingency
measures within 18 months. The
Wegman Memorandum states “[t]he
schedule for adoption and
implementation should be as
expeditious as practicable, but no longer
than 24 months.” Kentucky’s 18-month
timeframe is consistent with the
Wegman Memorandum.

The Wegman Memorandum goes on
to explain that, in addition to the
minimum trigger upon violation of the
NAAQS, EPA recommends additional
triggers could be used such as
exceedance of the precursor emission
levels upon which maintenance is
based. This type of trigger is beneficial
because it occurs prior to a violation.
Kentucky has also included this type of
additional trigger in its 110(a)(1)
maintenance plans. If periodic
emissions inventory updates reveal
excessive or unanticipated growth
greater than 10 percent in ozone
precursor emissions, Kentucky has
committed to evaluating existing control
measures to see if any further emission
reduction measures should be
implemented at that time. By meeting
the minimum requirement of adopting
and implementing specific contingency
measures upon a violation of the
NAAQS and including additional
triggers, Kentucky has sufficiently
provided for contingency measures in
its maintenance planning for the 1997
8-hour ozone NAAQS in the Four
Kentucky Areas that are the subject of
this notice.

The CAA itself does not expressly
address contingency measures in
section 110(a)(1) maintenance plans,
much less require that any contingency
measures be automatically effective, and
the flexibility afforded to Kentucky
ensures that the correct measure can be
adopted in order to respond to the
particular air quality issues causing the
triggering event. While the triggering
event directs the state to launch the

process to adopt and implement a
contingency measure, the state is also
given some flexibility to determine
which of the identified measures is best
suited to address the particular air
quality issue that must be corrected.
This is reasonable, desirable, and
consistent with how EPA and the states
have addressed section 175A
contingency measures in nonattainment
areas that have been redesignated to
attainment.

The Commenters’ contention that the
CAA requires something more than is
being required by EPA in the 110(a)(1)
maintenance plans at issue in today’s
action, finds no support in the statute
itself. The maintenance plans at issue in
this notice are 110(a)(1) maintenance
plans for areas in attainment with the
NAAQS at issue. Section 110(a)(1)
contains no express requirement for
maintenance plans for attainment areas
to contain contingency measures, much
less detail their content. Even where the
CAA does require maintenance plans to
have contingency measures—section
175A for nonattainment areas being
redesignated to attainment—the CAA
and its implementing regulations do not
require that these measures be
automatically effective upon a triggering
event. Thus, neither a section 110 or
175A maintenance plan for an area that
is attaining the NAAQS (attainment area
or a redesignated maintenance area) is
required to have fully adopted
contingency measures that will take
effect without further action by the state
in order for the maintenance plan to be
approved.

The Memorandum from John Calcagni
to Air Division Directors, Procedures for
Processing Requests to Redesignate
Areas to Attainment, September 4,
1992—hereafter referred to as “Calcagni
Memorandum,” and the Wegman
Memorandum, are consistent with the
applicable statutory and regulatory
requirements. The Calcagni
Memorandum states “[t|hese
contingency measures are distinguished
from those generally required for
nonattainment areas under section
172(c)(9) and those specifically required
for ozone and CO nonattainment areas
under sections 182(c)(9) and 187(a)(3),
respectively.” While contingency
measures that are required for
nonattainment areas under sections
172(c)(9) and section 182(c)(9) must be
already adopted so that they can be
effective upon a triggering event for a
nonattainment area that fails to meet its
reasonable further progress (RFP) or
attainment deadlines, this is not
required for section 110(a)(1) or 175A
maintenance plans. The Commenters do
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not provide any statutory or regulatory
citations for their positions.

Even for maintenance plans for
nonattainment areas that are being
redesignated to attainment, section
175A requires only that the state
include contingency measures, as EPA
deems necessary, to promptly correct
any violation of the NAAQS that occurs
after redesignation of the area. 42 U.S.C.
7505a(d) (Emphasis added.) EPA’s
interpretation that maintenance plan
contingency measures need not be fully
adopted has been followed since 1992.
The Sixth Circuit in Greenbaum v. EPA,
endorsed the Calcagni Memorandum’s
statements regarding contingency
measures for 175A maintenance plans.
Specifically, the Court stated that under
175A, EPA “has been granted broad
discretion by Congress in determining
what is ‘necessary to assure’ prompt
correction.” 370 F.3d at 540. Given the
latitude provided maintenance plan
contingency measures for
nonattainment areas being redesignated,
EPA’s treatment of section 110(a)(1)
maintenance plans for attainment areas
is eminently justified and reasonable.

In support of their contention that
contingency measures be automatically
effective, the Commenters cite to two
cases and not any statutory or regulatory
provisions. In the first, Sierra Club v.
EPA, 356 F.3d 296 (D.C. Cir. 2004), the
D.C. Circuit evaluated a conditional
approval for nonattainment area SIPs—
the case did not concern maintenance
plans for attainment areas and did not
address contingency measures for
attainment areas. In the second, NRDC
v. EPA, 22 F. 3d 1125 (D.C. Cir. 1994),
the Court was also evaluating a
conditional approval as well as various
EPA rules regarding, in part, vehicle
inspection and maintenance programs
promulgated pursuant to the 1990
amendments to the CAA. The pinpoint
citation provided by the Commenters
leads to a discussion on interim
milestones to satisfy the conditional
approval (under CAA section 110(k)(4)).
Id. at 1134.

With regard to the Commenters’
contention that the contingency
measures are “vague,” below is a
summary of the contingency measures
included in the maintenance plans. In
the event of a monitored violation of the
8-hour ozone NAAQS, Kentucky
commits to adopt, within nine months,
one or more of the following
contingency measures to re-attain the
NAAQS.

e Stage I Vapor Recovery;

o Stage II Vapor Recovery;

¢ Basic Vehicle Emissions Testing
Program;

¢ Open burning ban during summer
0zone season;

¢ Restriction of certain roads or lanes
to, or construction of such roads or
lanes for use by, passenger buses or
high-occupancy vehicles;

e Trip-reduction ordinances;

e Employer based transportation
management plans, including
incentives;

e Programs to limit or restrict vehicle
use in downtown areas, or other areas
of emission concentration, particularly
during periods of peak use;

e Programs for new construction and
major reconstructions of paths or tracks
for use by pedestrians or by non-
motorized vehicles when economically
feasible and in the public interest.

Further, all regulatory programs will be
implemented within 18 months. While
the Commonwealth also reserves the
right to implement other contingency
measures if new control programs
should be developed and deemed more
advantageous for the Area, this list
provides sufficient information
regarding the types of contingency
measures that will be considered. As
explained above, Kentucky’s 110(a)(1)
maintenance plans for the Four
Kentucky Areas are consistent with
applicable requirements.

Comment 11. The Commenters assert
that EPA has not demonstrated that the
Greenup maintenance plan, without
contingency measures, “will not
interfere with attainment and reasonable
further progress in the other portion of
Greenup County” or in Boyd County,
Kentucky.

Response 11. The Commenters
provide no explanation of the basis for
their concern that Greenup County’s
maintenance plan might somehow
interfere with attainment in the other
portion of Greenup County or in Boyd
County, and thus EPA is uncertain of
the basis for the Commenters’
statements. Nonetheless, EPA reviews
below the relationship between Greenup
County and Boyd County with respect
to the 1-hour and 8-hour ozone
standards. With regard to the 1-hour
ozone NAAQS, in 1992, Boyd County
and a portion of Greenup County 7 were

7 As a point of clarification, Greenup County was
included in the 1-hour ozone designations as a
partial county, as part of the 1-hour ozone
nonattainment area for the Huntington-Ashland
Area. This Area was initially designated as
nonattainment and later as attainment for the 1-
hour NAAQS. Thus, the portion of Greenup County
affected was ultimately a 175A maintenance area
for the 1-hour ozone NAAQS. When the 8-hour
ozone designations were completed, all of Greenup
County was designated as attainment, as its own
attainment area—just the one county. It was not
included in what was later known as the 8-hour
ozone nonattainment area for the Huntington-

designated nonattainment as the
Kentucky portion of the Huntington-
Ashland 1-hour ozone Area. In 1995, the
Kentucky portion of the Huntington-
Ashland Area was redesignated to
attainment for the 1-hour ozone
NAAQS, and under CAA section 175A,
EPA approved Kentucky’s 1-hour ozone
maintenance plan for the Area. In 2004,
during a national designations process,
EPA evaluated the Huntington-Ashland
Area for the 1997 8-hour ozone NAAQS.
EPA designated Boyd County
nonattainment for the 8-hour ozone
NAAQS. Further, EPA, and designated
attainment the portion of Greenup
County that was formerly part of the
Huntington-Ashland 1-hour ozone Area.

As part of that designations process,
EPA made the determination that the
portion of Greenup County that was in
the former 1-hour ozone area did not
contribute to violations of the 8-hour
ozone NAAQS in the Huntington-
Ashland 1997 8-hour ozone
nonattainment Area (including Boyd
County). 69 FR 23858, 23906 (April 30,
2004). The portion of Greenup County
that was designated attainment for the
1-hour ozone NAAQS was never subject
to the 175A maintenance plan because
it was never designated nonattainment.
EPA has no information indicating that
Greenup County Area’s maintenance of
both the 1-hour and 8-hour NAAQS will
interfere with attainment and RFP of
Boyd County.

Moreover, based on monitoring data
for 2004—-2006, EPA determined that the
1997 8-hour ozone nonattainment area
for Huntington-Ashland attained the
1997 8-hour ozone NAAQS, and in
2007, EPA redesignated the Area to
attainment. (72 FR 43172, August 3,
2007). EPA is not aware of any
subsequent 8-hour ozone violations in
Boyd County (as part of the 1997 8-hour
ozone maintenance area for Huntington-
Ashland) which is subject to an
approved section 175A 1997 8-hour
ozone maintenance plan. There is no
evidence that any portion of Greenup
County has interfered with or will
interfere with 8-hour ozone attainment
in the Huntington-Ashland Area
(including Boyd County). Today’s final
approval of the Greenup County Area’s
section 110(a)(1) maintenance plan will
do nothing to increase emissions or
interfere with attainment in other areas.
Further, the Greenup County Area’s
110(a)(1) maintenance plan projects
2020 out-year emissions for Greenup
County are expected to decrease by

Ashland Area. As a result, Greenup County is
currently and has always been a 110(a)(1)
maintenance area for 1997 8-hour ozone NAAQS
purposes.
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twenty-six percent for VOCs and by
fifty-one percent for NOx, compared to
the base year 2002. The Greenup County
Area was attaining the 1997 8-hour
ozone NAAQS in 2002 based on
measured ambient air quality
monitoring data, and the emissions
inventory future years is shown to
remain below the 2002 baseline. Boyd
County, as part of the Huntington-
Ashland Area, has now been
redesignated to attainment for the 1997
8-hour ozone NAAQS. There is no
indication that Greenup County is
interfering or will interfere with
continued maintenance in Boyd County.
EPA believes that the emissions
reductions expected to continue in
Greenup County establish that Greenup
County will not interfere with
attainment throughout the County or in
the Huntington-Ashland Area (Boyd
County). Thus, EPA disagrees with the
Commenters’ contentions regarding
Greenup County.

Comment 12. The Commenters
incorporated by reference comments
previously submitted to EPA regarding
the Edmonson County maintenance
plan by the Karst Environmental
Education and Protection, Inc. (KEEP).
Additionally, the Commenters state that
EPA must consider the KEEP comments.
The KEEP comments, which are
directed specifically to the Edmonson
County maintenance plan only,
expressed concerns about: whether
emissions inventories and projections
properly considered Mammoth Cave
National Park and the Nolin River Lake
area; highway emissions inventories and
projections not including unique traffic
generators (again identifying specific
areas); emissions inventories and
projections not including gasoline and
other fuel handling activities associated
with Nolin Lake and Mammoth Cave
National Park; non-highway emissions
inventories and projections not
considering watercraft at Nolin Lake;
points source emission inventories and
projections not appearing complete
(certain sources identified); and that the
contingency measures should be
implemented immediately or no later
than three months.

Response 12. On August 24, 2004,
Kentucky submitted an update to its
original maintenance plan for the 1-hour
ozone NAAQS for the Edmonson
County Area as required by section
175A(b) of the CAA. EPA published a
proposed and direct final rule on
December 17, 2004 (69 FR 75473), to
approve Kentucky’s updated
maintenance plan for the Edmonson
County Area. During the public
comment period on these rulemakings,
EPA received adverse comments from

KEEP. In response to these comments,
EPA withdrew its direct final
rulemaking and Kentucky subsequently
withdrew its submitted update to its
1-hour ozone maintenance plan for
Edmonson County.

The KEEP comments related to
emissions inventories and projections
submitted in 2004 for the 1-hour ozone
maintenance plan and are not relevant
to the 110(a)(1) maintenance plan that
Kentucky submitted for the Edmonson
County Area for the 1997 8-hour ozone
NAAQS. For the development of the
110(a)(1) maintenance plan, Kentucky
was required to use the most up-to-date
information. Thus the data used to
develop the 110(a)(1) maintenance plan
in 2007 are not equivalent to the data
used in 2003 to develop the 175A
maintenance plan. The KEEP comments,
as a result, do not address the data in
the current 8-hour maintenance plan,
and thus do not apply to today’s action.
Nor are they “adverse” to the instant
action because they are not relevant to
this action.

The only issue that might even
conceivably be deemed to relate to
today’s action is KEEP’s comment
regarding the 18-month period for
implementation of the 1-hour
contingency measures. KEEP argued
that section 175A contingency measures
for nonattainment areas being
redesignated should be implemented in
no less than three months based upon
the fragile and unique terrestrial and
subterranean resources of Mammoth
Cave National Park. Response 10 above
discusses implementation timeframes
for contingency measures under
sections 175A and 110(a)(1). As noted
above, the CAA does not prescribe
contingency measures for attainment
area maintenance plans, and the EPA
regulation that requires them does not
specify any deadlines, much less a three
month deadline. EPA’s guidance in the
Wegman Memorandum is consistent
with longstanding EPA practice with
respect to implementation of
contingency measures. Moreover, the
State and EPA may at any time
determine that additional measures are
necessary to assure correction of a
violation; however, at this time, there is
no such violation and the proposed
contingency measures timeframe is
consistent with the applicable
requirements. EPA notes that the
Edmonson Area has consistently
attained the 1-hour ozone NAAQS since
1994 and has been attaining the 8-hour
ozone NAAQS since 2004. Thus, EPA
sees no reason to require more stringent
contingency measure deadlines than
those in the submitted maintenance
plan.

Comment 13. The Commenters state
that EPA must include contingency
measures that are triggered based on
ambient monitoring and not just
emission inventories. The Commenters
reference other maintenance plans in
Kansas and Missouri; however, no
citations were provided. The
Commenters also state that the
requirements must be written into the
CFR at 52.920(e) in order for this to be
a clear requirement.

Response 13. The Commenters’
concerns are misplaced. The Wegman
Memorandum states that a section
110(a)(1) maintenance plan should,
“include contingency provisions, as
necessary, to promptly correct any
violation of the NAAQS that occurs
(51.905(a)(3)(iii) and (4) (ii)).” Wegman
Memorandum at pg. 7. In the 110(a)(1)
maintenance plans, Kentucky in fact
commits to taking action based on both
ambient monitoring data and emission
inventory data. Thus, the Commenters
are incorrect in contending that
contingency measures are not triggered
by the results of ambient monitoring. In
the event that exceedances of the 1997
8-hour ozone NAAQS are measured in
any portion of the maintenance areas
(ambient monitoring data of greater than
0.084 ppm ozone), or if periodic
emission inventory updates reveal
excessive or unanticipated growth
greater than 10 percent in ozone
precursor emissions, Kentucky commits
to evaluate existing control measures to
see if any further emission reduction
measures should be implemented at that
time. In the event of a monitored
violation of the NAAQS, Kentucky
commits to adopting, within nine
months, one or more of a number of
measures listed in the maintenance plan
and states that all regulatory programs
will be implemented within 18 months.
The measures listed in the maintenance
plans include but are not limited to
such measures as Stage 1 Vapor
Recovery, Stage II Vapor Recovery, open
burning bans during ozone season, and
road restrictions. Kentucky also states
that it reserves the right to implement
other contingency measures if new
control programs should be developed
or deemed more advantageous. The
maintenance plans thus require
contingency measures to be triggered
upon either ambient monitoring or
changes in the emissions inventory
projections. The maintenance plans
being approved today will be referenced
in the appropriate provisions of 40 CFR
52.920.8 These provisions do not

8 The Commenters state that 40 CFR 52.920(e) is
the appropriate provision. This provision is for
EPA-approved Kentucky non-regulatory provisions
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explicitly state all the requirements of
the plan, but rather, cite to the existence
of that plan and note, among other
information, the date of approval by
EPA. Copies of Kentucky’s plan can be
obtained at the EPA Region 4 Office or
at http://www.regulations.gov under the
docket number: “EPA-R04-OAR-2007—
1186.”

Comment 14. The Commenters argue
that Kentucky must be required to
update the emission inventories and
that the maintenance plans should
include mandatory language requiring
Kentucky to prepare emission
inventories every three years using a
defined methodology. The Commenters
state that these requirements should
appear in 40 CFR 52.920(e).

Response 14. Section 110(a)(2)(F) of
the CAA provides that SIPs are to
require “as may be prescribed by the
Administrator * * * (ii) periodic
reports on the nature and amounts of
emissions and emissions-related data
from such sources.” Emission
inventories are important for the efforts
of state, local, and federal agencies to
attain and maintain the NAAQS for
criteria pollutants. Pursuant to its
authority under section 110 of the CAA,
EPA has long required SIPs to provide
for the submission, by states to EPA, of
emission inventories containing
information regarding the emissions of
criteria pollutants and their precursors.
EPA codified these requirements in 40
CFR part 51, subpart Q in 1979 and
amended them in 1987. The 1990
Amendments to the CAA revised many
of the provisions of the CAA related to
the attainment of the NAAQS and the
protection of visibility in mandatory
Class I Federal areas (certain national
parks and wilderness areas). These
revisions established new periodic
emission inventory requirements
applicable to certain areas that were
designated nonattainment for certain
pollutants.

The Commonwealth of Kentucky
stated that it would use the actual
emissions developed through its
submittal to EPA per the CERR. The
CERR was published in the Federal
Register on Monday, June 10, 2002 (67
FR 39602) (found in 40 CFR part 51,
subpart A). Emissions inventory
guidance for the preparation of these
inventories is located in the EPA
website (http://www.epa.gov/ttnchie1/
publications.html). The purpose of the
CERR is to simplify reporting, offer
options for data collection and

of the SIP. The Commenter does not explain why
reference in 52.920(e) is of particular importance.
The legal effect of the requirement is the same so
long as it is SIP-approved and referenced in 52.920.

exchange, and unify reporting dates for
various categories of criteria pollutant
emission inventories. The rule applies
to state and local agencies and
consolidates the emission inventory
reporting requirements found in various
parts of the CAA. States are required to
prepare a comprehensive state-wide
inventory every three years. See 40 CFR
51.30. The first three-year inventory was
for the year 2002. The latest CERR
inventories were developed for 2005
and 2008 (which were used by
Kentucky as was discussed previously).
Due to the CERR and Kentucky’s
commitments in the maintenance plans,
there is no need for additional
mandatory language or commitments
requiring the preparation of emission
inventories every three years using a
defined methodology. Kentucky will be
updating its emission inventories every
three years, pursuant to the
methodology outlined in the CERR.

Comment 15. The Commenters assert
that the maintenance plans should
require a monitor in Scott County, in the
Lexington Area. The Commenters
contend that a monitor operated in Scott
County until 2005, and that in 2005 it
monitored violations of the 1997 8-hour
ozone NAAQS. The Commenters
questioned the rationale for removing
the Scott County monitor and stated that
40 CFR 52.920(e) should require that an
additional monitor be placed in Scott
County.

Response 15. EPA addresses this
comment in the context of today’s
approval of the maintenance plan for
the Lexington Area. The Commenters’
expressed concerns about the Scott
County monitor are without foundation.
First, contrary to the Commenters’
contention, at the time it ceased
operation, the Scott County monitor at
issue was not violating the 1997 8-hour
ozone NAAQS. Moreover, the monitor
was shut down because it no longer met
siting criteria requirements. Finally, the
monitor was an additional special
purpose monitor (SPM), that was
supplemental to the State’s monitoring
network, and therefore its continued
operation was not required to maintain
an adequate monitoring network. These
points are discussed in greater detail
below.

First, contrary to the Commenters’
contention, the Scott County monitoring
site was not violating, but in fact had
the lowest design value of the four sites
in the metropolitan statistical area
(MSA) at the time it ceased operation.
The 2002-2004 design value for the 8-
hour ozone NAAQS was 0.066 parts per
million, far below the 1997 8-hour
ozone NAAQS. Thus the Commenters
are in error when they assert that the

Scott monitor was violating the 8-hour
ozone NAAQS prior to the time it
ceased monitoring. The last time the
Scott Monitor registered a violation of
the 8-hour ozone standard was in 1996.

Second, the last siting inspection at
the Sadieville site in 2004 revealed that
the site no longer met the siting
requirements for ozone, as per 40 CFR
part 58, Appendices D and E. For
example, one applicable siting criteria is
that the monitor be set back a certain
amount from a tree or tree line to ensure
proper air flow. See, e.g., 40 CFR part
58, Appendix E. Monitors that fail to
meet applicable siting requirements are
not appropriate for use in determining
compliance with the NAAQS. Because it
was an optional SPM, and not a monitor
required for the network to be approved,
it was not moved to a new site, but
ceased operating at the end of the 2004
0zone season.

Third, for the Lexington-Fayette,
Kentucky MSA, the Commonwealth
operates two State and Local Air
Monitoring Stations (SLAMS) ozone
monitors: one in Lexington and one in
Nicholasville. From April 1993 until
October 2004, Kentucky operated an
ozone monitor in Sadieville, Scott
County. The Sadieville ozone air
monitoring station was located off KY
Hwy 32 at the Scott County #2 Fire
Station (AQS number 21-209-0001). It
was designated as a SPM. A SPM is one
that allows the capability of providing
monitoring for complaint studies,
modeling verification, and compliance
status for short-term studies. The
monitoring data may be reported to
EPA, provided that the monitor(s) and
station(s) meet the requirements of the
SLAMS network. The Sadieville site
represented population exposure on an
urban scale; its main objective was to
evaluate compliance with and/or
progress made towards meeting the
ozone NAAQS. Because Kentucky’s
SLAMS network already met all federal
requirements for siting and design, this
SPM in Sadieville reflected Kentucky’s
effort to exceed the EPA’s siting
requirements for ozone.

EPA has determined that Kentucky
currently meets the monitoring
requirements for ozone as required in 40
CFR part 58, Appendices A, C, D, E, and
G. The Kentucky SLAMS consist of a
network of monitoring stations whose
size and distribution are largely
determined by the monitoring
requirements for NAAQS comparison
and the needs of monitoring
organizations to meet their respective
SIP requirements. The SLAMS stations
must meet requirements that relate to
four major areas: Quality assurance,
monitoring methodology, sampling
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interval, and siting of instruments/
instrument probes. The Areas affected
by today’s action include five monitors
in locations consistent with federal
requirements. Thus, at this time, there
does not appear to be any rationale for
placing a new monitor in Scott County.
Every year, Kentucky is required to
evaluate its current monitoring network
consistent with 40 CFR 58.10. This
process is subject to public notice and
comment. For today’s action, the
monitoring network meets applicable
requirements.

V. Final Action

Pursuant to section 110(a)(1) of the
CAA, EPA is taking final action to
approve as revisions to Kentucky’s SIP
the maintenance plans for the 1997 8-
hour ozone NAAQS for the Edmonson
County, Greenup County, Lexington and
Owensboro Areas, which were
submitted by Kentucky on May 27,
2008. These maintenance plans ensure
continued attainment of the 1997 8-hour
ozone NAAQS for these Areas through
the year 2020. After evaluating the
Commonwealth’s submittals and the
comments received on the proposed
rulemaking with respect to these plans,
EPA has determined that each of these
maintenance plans meets the applicable
requirements of the CAA and EPA
regulations, and is consistent with EPA
policy.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, these actions:

e Are not “significant regulatory
actions” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions

of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

o Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, these rules do not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United

States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 13, 2011. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: April 6, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart S—Kentucky

m 2. Section 52.920(e), is amended by
adding new entries for the Huntington—
Ashland 8-Hour Ozone Section 110(a)(1)
Maintenance Plan, Lexington 8-Hour
Ozone Section 110(a)(1) Maintenance
Plan, Edmonson County 8-Hour Ozone
Section 110(a)(1) Maintenance Plan, and
Owensboro 8-Hour Ozone Section
110(a)(1) Maintenance Plan to read as
follows:

§52.920 Identification of plan.
* * * * *
(e) * *x %
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EPA-APPROVED KENTUCKY NON-REGULATORY PROVISIONS

Name of non-regulatory
SIP provision

Applicable geographic or
nonattainment area

State submittal date/

effective date EPA approval date

Explanations

*

Huntington—Ashland 8-
Hour Ozone Section

A portion of Greenup
County.

110(a)(1) Maintenance
Plan.

Lexington 8-Hour Ozone
Section 110(a)(1) Mainte-
nance Plan Section
110(a)(1).

Edmonson County 8-Hour
Ozone Section 110(a)(1)
Maintenance Plan.

Owensboro 8-Hour Ozone
Section 110(a)(1) Mainte-
nance Plan.

ties.

Fayette and Scott Coun-

Edmonson County

Daviess County and a por-
tion of Hancock County.

publication].

4/14/11 [Insert citation of
publication].

4/14/11 [Insert citation of
publication].

May 27, 2008 ........cccevuene 4/14/11 [Insert citation of For the 1997 8-hour ozone
publication]. NAAQS.
May 27, 2008 .........ccceveenne 4/14/11 [Insert citation of For the 1997 8-hour ozone

NAAQS.
For the 1997 8-hour ozone
NAAQS.

For the 1997 8-hour ozone
NAAQS.

[FR Doc. 2011-9092 Filed 4-13-11; 8:45 am]|
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 5

Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas; Notice of Meeting

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Negotiated Rulemaking
Committee meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—-463), notice
is hereby given of the following meeting
of the Negotiated Rulemaking
Committee on Designation of Medically
Underserved Populations and Health
Professional Shortage Areas.

DATES: Meetings will be held on May 18,
2011, 9:30 a.m. to 6 p.m.; May 19, 2011,
9 a.m. to 6 p.m.; and May 20, 2011,

9 a.m. to 3 p.m.

ADDRESSES: Meetings will be held at the
Legacy Hotel and Meeting Centre, 1775
Rockville Pike, Rockville, Maryland
20852, (301) 881-2300.

FOR FURTHER INFORMATION CONTACT: For
more information, please contact Nicole
Patterson, Office of Shortage
Designation, Bureau of Health
Professions, Health Resources and
Services Administration, Room 9A-18,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857, Telephone
(301) 443-9027, E-mail:
npatterson@hrsa.gov or visit http://
www.hrsa.gov/advisorycommittees/
shortage/.

SUPPLEMENTARY INFORMATION:

Status: The meeting will be open to
the public.

Purpose: The purpose of the
Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas (Committee) is to
establish criteria and a comprehensive
methodology for Designation of
Medically Underserved Populations and
Primary Care Health Professional
Shortage Areas, using a Negotiated
Rulemaking (NR) process. It is hoped
that use of the NR process will yield a
consensus among technical experts and
stakeholders on a new rule for
designation of medically underserved
populations and primary care health
professions shortage areas, which would
be published as an Interim Final Rule in
accordance with Section 5602 of the
Affordable Care Act, Public Law 111—
148.

Agenda: The meeting will be held on
Wednesday, May 18; Thursday, May 19;
and Friday, May 20. It will include a
discussion of various components of a
possible methodology for identifying
areas of shortage and underservice,
based on the recommendations of the
Committee in the previous meeting. The
Friday meeting will also include
development of the agenda for the next
meeting. Members of the public will
have the opportunity to provide
comments during the meeting on Friday
afternoon.

Requests from the public to make oral
comments or to provide written
comments to the Committee should be
sent to Nicole Patterson at the contact
address above at least 10 days prior to
the first day of the meeting, Wednesday,
May 18. The meetings will be open to
the public as indicated above, with
attendance limited to space available.

Individuals who plan to attend and

need special assistance, such as sign

language interpretation or other

reasonable accommodations, should

notify the contact person listed above at

least 10 days prior to the meeting.
Dated: April 8, 2011.

Reva Harris,

Acting Director, Division of Policy and

Information Coordination.

[FR Doc. 2011-9081 Filed 4—13-11; 8:45 am]

BILLING CODE 4165-15-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 393
[Docket No. FMCSA-2010-0177]

Parts and Accessories Necessary for
Safe Operation; Grant of Exemption for
Flatbed Carrier Safety Group

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Notice of final disposition.

SUMMARY: The Federal Motor Carrier
Safety Administration (FMCSA) grants
an exemption from certain commodity-
specific cargo securement rules
applicable to motor carriers transporting
metal coils. The Flatbed Carrier Safety
Group (FCSG) applied for an exemption
to allow motor carriers transporting
metal coils to secure them in a manner
not provided for in current regulations,
specifically to secure coils grouped in
rows with eyes crosswise and the coils
in contact with each other in the
longitudinal direction. FCSG requested
the exemption so all commercial motor
vehicle (CMV) operators will be able to
use FMCSA'’s pre-January 1, 2004 cargo
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securement procedures for the
transportation of groups of metal coils
with eyes crosswise. The Agency
believes that permitting motor carriers
to haul metal coils in this manner will
maintain a level of safety that is
equivalent to, or greater than, the level
of safety achieved without the
exemption.

DATES: This exemption is effective from
April 14, 2011, through April 14, 2013.
FOR FURTHER INFORMATION CONTACT: Mr.
Luke W. Loy, Vehicle and Roadside
Operations Division, Office of Bus and
Truck Standards and Operations, MC—
PSV, (202) 366—0676, Federal Motor
Carrier Safety Administration, 1200
New Jersey Avenue, SE., Washington,
DC 20590-0001.

SUPPLEMENTARY INFORMATION:

Background

Under 49 U.S.C. 31315(b) and
31136(e), FMCSA may grant exemptions
from many of the Federal Motor Carrier
Safety Regulations (FMCSRs) for a two-
year period if it finds “such exemption
would likely achieve a level of safety
that is equivalent to, or greater than, the
level of safety that would be achieved
absent such exemption” (49 CFR
381.305(a)).

FCSG’s Request for Exemption

FCSG applied for an exemption from
FMCSA'’s cargo securement
requirements specified in 49 CFR
393.120 to allow motor carriers to
comply with the pre-January 1, 2004,
cargo securement regulations (then at 49
CFR 393.100(c)) for the transportation of
groups of metal coils with eyes
crosswise. FMCSA published notice of
the exemption application on June 14,
2010, and asked for public comment (75
FR 33667).

On September 27, 2002, FMCSA
published a final rule revising the
regulations concerning protection
against shifting and falling cargo for
commercial motor vehicles (CMVs)
engaged in interstate commerce (67 FR
61212). The new rules were based on
the North American Cargo Securement
Standard Model Regulations, the motor
carrier industry’s best practices, and
recommendations presented during a
series of public meetings involving U.S.
and Canadian industry experts, Federal,
State, and Provincial enforcement
officials, and other interested parties.
Motor carriers were required to ensure
compliance with the rule by January 1,
2004.

The September 2002 final rule
established detailed requirements for a
number of specific commodities (logs;
dressed lumber; metal coils; paper rolls;

concrete pipe; intermodal containers;
automobiles, light trucks and vans;
heavy vehicles, equipment and
machinery; flattened and crushed
vehicles; roll-on/roll-off containers; and
large boulders). These commodities
were identified in public meetings
during the development of the model
regulations as causing the most
disagreement between industry and
enforcement agencies. The commodity-
specific requirements for these items
supersede the general rules when
additional requirements are given for a
commodity listed in those sections. This
means all cargo securement systems
must meet the general requirements,
except to the extent that a commodity-
specific rule imposes additional
requirements for the securement method
to be used.

Currently, 49 CFR 393.120 specifies
requirements for the securement of one
or more metal coils which, individually
or grouped together, weigh 5,000
pounds or more. Metal coils can be
transported with eyes vertical,
lengthwise, or crosswise.

Unlike the requirements for securing
coils with eyes vertical (49 CFR
393.120(b)) and lengthwise (49 CFR
393.120(d)), the current securement
requirements for coils with eyes
crosswise (49 CFR 393.120(c)) only
speak of individual coils; there are no
specific requirements for securing rows
of coils. As such, a motor carrier
transporting a row of coils with eyes
crosswise must secure each coil as an
individual coil in accordance with 49
CFR 393.120(c).

FCSG noted that the regulations in
place prior to January 1, 2004 directly
addressed the securement of groups of
coils loaded with eyes crosswise.
Section 393.100(c) read as follows:

(c)(3)(ii) Coils with eyes crosswise: Each
coil or transverse row of coils loaded side by
side and having approximately the same
outside diameters must be secured by—

(a) A tiedown assembly through the eye of
each coil, restricting against forward motion
and making an angle of less than 45° with the
horizontal when viewed from the side of the
vehicle;

(b) A tiedown assembly through the eye of
each coil, restricting against rearward motion
and making an angle of less than 45° with the
horizontal when viewed from the side of the
vehicle; and

(c) Timbers, having a nominal cross section
of 4 x 4 inches or more and a length which
is at least 75 percent of the width of the coil
or row of coils, tightly placed against both
the front and rear sides of the coil or row of
coils and restrained to prevent movement of
the coil or coils in the forward and rearward
directions.

(d) If coils are loaded to contact each other
in the longitudinal direction and relative
motion between coils, and between coils and

the vehicle, is prevented by tiedown
assemblies and timbers—

(1) Only the foremost and rearmost coils
must be secured with timbers; and

(2) A single tiedown assembly, restricting
against forward motion, may be used to
secure any coil except the rearmost one,
which must be restrained against rearward
motion. [Emphasis added]

FCSG stated that, without a temporary
exemption, adherence to the existing
regulations at 49 CFR 393.120(c)—i.e.,
treating each coil as an individual coil—
places a burden on the motor carrier to
carry significantly more coil bunks and
timbers to secure each coil in a raised
bunk off the deck. FCSG argued that
individual securement of each coil
produces no added safety benefit (but
increases securement complexity in
terms of coil bunks and timbers)
compared to the “unitized” securement
of multiple coils with eyes crosswise in
rows in contact each other in the
longitudinal direction. FCSG stated that
securing groups of coils in this manner
would allow the load to be unitized
while still meeting the aggregate
working load limit requirements of 49
CFR 393.106(d).

FCSG is working cooperatively with
the North American Cargo Securement
Harmonization Forum to effect these
changes in the North American Cargo
Securement Model Regulation, which
both the U.S. and Canada have
committed to use to update both the
FMCSRs and Canada’s National Safety
Code 10. FCSG argued that the
“unitized” securement of adjacent coils
with eyes crosswise was deemed safe
prior to the January 2004 revisions to
the cargo securement regulations and
should be still be considered safe today.

For the reasons stated above, FCSG
requested that motor carriers be allowed
to comply with the pre-January 2004
cargo securement provisions (then 49
CFR 393.100(c)) during the period of the
exemption, if granted. FCSG believes
that utilization of the pre-January 2004
regulations will allow carriers
transporting metal coils to maintain a
level of safety that is equivalent to the
level of safety achieved without the
exemption. A copy of FCSG’s
application for exemption is available
for review in the docket of this notice.

Comments

FMCSA received two comments to the
published exemption notice.

1. Richard Moskowitz responded on
behalf of the American Trucking
Associations (ATA), a large trade
association representing State CMV
associations. ATA supported the FCSG
application for exemption and noted
that the preamble to the September 2002
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final rule did not explain why the
previous provision governing the
transportation of unitized coils with
eyes crosswise was being omitted. ATA
agreed with FCSG’s assertion that there
is no additional safety benefit from
securing rows of metal coils with eyes
crosswise and in contact each other as
individual coils under the current 49
CFR 393.120(c).

2. Gerald A. Donaldson, Ph.D.,
commented on behalf of the Advocates
for Highway and Auto Safety
(Advocates) in opposition to the FCSG
application, arguing that the exemption
would (1) undermine the current cargo
securement regulation, and (2) place the
traveling public in an increased risk of
catastrophic events involving the
ejection or dislodgement of heavy metal
coils weighing up to 40,000 pounds.
Advocates stated that FCSG does not
cite any independently gathered,
credible evidence to support the claim
that a “unitized” carriage of coils as
described by the applicant is just as safe
as separate, independent securement of
these coils through the use of tiedowns
in conjunction with bunks, chocks, or
cradles. Advocates commented that
granting the application for temporary
exemption would essentially reject the
recommendations produced by the
deliberations of leading cargo
securement experts from the U.S. and
Canada that led to the development of
the North American Cargo Securement
Model Regulation.

Advocates noted that FMCSA relied
on two research studies “in proposing
and adopting new cargo securement
regulations that specifically addressed,
in considerable detail, the need to
ensure the independent securement of
each transverse coil in the ‘suicide
arrangement’ of multiple rows of such
coils.” Advocates stated that both the
1995 Illinois Transportation Research
Center report entitled “Analysis of Rules
and Regulations for Steel Coil Truck
Transport: Final Report” and the 1997
Canadian Council of Motor Transport
Administrators (CCMTA) report entitled
“Tests On Methods of Securement for
Metal Coils” “explicitly evaluate the
need for intervening blocks, chocks, or
cradles for each transverse coil so that
excessive forces are not generated
during vehicle and cargo acceleration
(which is non-linear as acceleration
force increases) that place excessive
demands on tiedowns.” Advocates
stated that the cargo securement
requirements for metal coils are “based
on both static and dynamic tests and are
of record.”

FMCSA Response:

As a result of rulemaking petitions
submitted by various parties, FMCSA

published a final rule on June 22, 2006,
amending its September 2002 final rule
concerning protection against shifting
and falling cargo (71 FR 35819). Among
other things, this rule amended the
definition of metal coil to read “an
article of cargo comprised of elements,
mixtures, compounds, or alloys
commonly known as metal, stamped
metal, metal wire, metal rod, or metal
chain that are packaged as a roll, coil,
spool, wind, or wrap, including plastic
or rubber coated electrical wire and
communications cable.” This revised
definition meant that the commodity-
specific rules for securing metal coils
would apply to a wider variety of coils.
Some of these products are substantially
lighter than coils of flat sheet metal and
can therefore be transported in groups
on a single vehicle without causing
violations of interstate truck (or axle)
weight limits designed to protect
pavements and bridges from damage
and excessive wear and tear.!

While the two reports cited by
Advocates examined various aspects of
metal coil securement, it is important to
note that neither of these studies
discussed or evaluated—either
analytically or through actual testing—
the securement of rows of coils grouped
together with eyes crosswise. Instead,
each of the reports cited by Advocates
evaluated only the securement of single
coils with eyes vertical, crosswise, or
lengthwise.

e The 1995 Illinois Transportation
Research Center report on steel coil
transport consists of (1) a 1994 field
survey at seven Illinois vehicle scale
locations, and (2) engineering analyses
of metal coil securement through rigid
body dynamics analysis, scaled model
testing, and finite element analysis. At
the time of that report, there was no
specific definition of metal coils in the
FMCSRs. Further, the term “suicide
arrangement” in the Illinois
Transportation Research Center report
was used as an anecdotal reference only,
and was not supported by crash or
fatality data that showed CMV drivers to
be at a higher risk in the event of a crash
in which rows of metal coils grouped
together with eyes crosswise were
transported and secured according to
the pre-2004 rules. While the report
recommended a number of amendments
to the cargo securement regulations for
metal coils, none of these
recommendations questioned the then-
existing securement requirements for
groups of coils with eyes crosswise, or

1Congress enacted the Bridge Formula in 1975 to
limit the weight-to-length ratio of a vehicle crossing
a bridge. This is accomplished either by spreading
weight over additional axles or by increasing the
distance between axles.

identified specific changes necessary to
improve the securement of groups of
coils with eyes crosswise.

e The metal coils tested as part of the
1997 CCMTA report weighed
individually 18,220 lbs, 23,200 lbs, and
44,400 lbs. These coils could not be
tested in groups, since any substantial
grouping would push the trailer over the
34,000-pound tandem axle weight
allowed on the Interstate System. Like
the Illinois Transportation Research
Center report, the CCMTA report
provided a number of recommendations
for the securement of metal coils.
Similarly, none of these
recommendations questioned the then-
existing securement requirements for
groups of coils with eyes crosswise, or
addressed specific changes necessary to
improve the securement of groups of
coils with eyes crosswise.

Advocates stated that “Granting the
exemption would * * * essentially
reject the recommendations produced
by the deliberations of leading cargo
securement experts from the U.S. and
Canada conducted over several years
that supported strengthening
securement requirements in numerous
respects.” Representatives of both
FMCSA and CCMTA who served on the
North American Cargo Securement
Harmonization Committee, including
the Chairman for the subcommittee on
metal coil securement, have been
contacted regarding this issue. Each of
these representatives has confirmed that
the lack of specific securement methods
for rows of coils grouped together with
eyes crosswise appears to have been an
inadvertent omission when the Model
Regulation was developed.
Subsequently, given that no such
requirements exist in the Model
Regulation, no requirements for this
loading pattern were included in the
2002 revisions to the FMCSRs. This
omission has been brought to the
attention of the North American Cargo
Securement Harmonization Public
Forum for consideration.

FMCSA acknowledges that FCSG did
not present specific studies or data
concerning the safety impact of granting
this exemption. However, for the
reasons discussed above, the Agency
believes that granting the temporary
exemption to allow securement of rows
of metal coils loaded to contact each
other in the longitudinal direction, with
relative motion between coils and
between coils and the vehicle prevented
by tiedown assemblies and timbers,
provides a level of safety that is
equivalent to, or greater than the level
of safety achieved without the
exemption.
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FMCSA has decided to grant FCSG’s
exemption application. FMCSA
encourages any party having
information that motor carriers utilizing
this exemption are not achieving the
requisite level of safety immediately to
notify the Agency. If safety is being
compromised, or if the continuation of
the exemption is not consistent with 49
U.S.C. 31315(b) and 31136(e), FMCSA
will take immediate steps to revoke the
exemption.

Terms and Conditions for the
Exemption

Based on its evaluation of the
application for an exemption, FMCSA
has decided to grant FCSG’s exemption
application. The Agency believes that
the level of safety that will be achieved
using the pre-2004 cargo securement
regulations to secure of rows of metal
coils with eyes crosswise during the
2-year exemption period will likely be
equivalent to, or greater than, the level
of safety achieved without the
exemption.

The Agency hereby grants the
exemption for a two-year period,
beginning April 12, 2011, and ending
April 12, 2013.

During the temporary exemption
period, motor carriers must meet the
following requirements while still
meeting the aggregate working load
limit requirements of 49 CFR
393.106(d).

Coils with eyes crosswise: If coils are
loaded to contact each other in the
longitudinal direction, and relative motion
between coils, and between coils and the
vehicle, is prevented by tiedown assemblies
and timbers:

(1) Only the foremost and rearmost coils
must be secured with timbers having a
nominal cross section of 4 x 4 inches or more
and a length which is at least 75 percent of
the width of the coil or row of coils, tightly
placed against both the front and rear sides
of the row of coils and restrained to prevent
movement of the coils in the forward and
rearward directions; and

(2) The first and last coils in a row of coils
must be secured with a tiedown assembly
restricting against forward and rearward
motion, respectively. Each additional coil in
the row of coils must be secured to the trailer
using a tiedown assembly.

Interested parties possessing
information that would demonstrate
that motor carriers using the cargo
securement exemption for rows of metal
coils with eyes crosswise are not
achieving the requisite statutory level of
safety should provide that information
to the Agency, which will place it in
Docket No. FMCSA-2010-0177. We will
evaluate any such information, and, if
safety is being compromised or if the
continuation of the exemption is not

consistent with 49 U.S.C. 31315(b)(4)
and 31136(e), will take immediate steps
to revoke this exemption.

Preemption

During the period the exemption is in
effect, no State shall enforce any law or
regulation that conflicts with or is
inconsistent with this exemption to
allow the securement of metal coils
loaded with eyes crosswise, grouped in
rows, in which the coils are loaded to
contact each other in the longitudinal
direction with respect to a person
operating under the exemption.

Issued on: April 5, 2011.
Anne S. Ferro,
Administrator.
[FR Doc. 2011-8563 Filed 4-13—-11; 8:45 am]
BILLING CODE 4910-EX-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 224
[Docket No. 070821475-91169-02]
RIN 0648—-AV15

Protective Regulations for Killer
Whales in the Northwest Region Under
the Endangered Species Act and
Marine Mammal Protection Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: We, the National Marine
Fisheries Service (NMFS), establish
regulations under the Endangered
Species Act (ESA) and Marine Mammal
Protection Act (MMPA) to prohibit
vessels from approaching killer whales
within 200 yards (182.9 m) and from
parking in the path of whales when in
inland waters of Washington State.
Certain vessels are exempt from the
prohibitions. The purpose of this final
rule is to protect killer whales from
interference and noise associated with
vessels. We identified disturbance and
sound associated with vessels as a
potential contributing factor in the
recent decline of this population during
the development of the final rule
announcing the endangered listing of
Southern Resident killer whales and the
associated Recovery Plan for Southern
Resident killer whales (Recovery Plan).
The Recovery Plan calls for evaluating
current guidelines and assessing the
need for regulations and/or protected
areas. To implement the actions in the

Recovery Plan, we developed this final
rule after considering comments
submitted in response to an Advance
Notice of Proposed Rulemaking (ANPR)
and proposed rule, and preparing an
environmental assessment (EA). This
final rule does not include a seasonal
no-go zone for vessels along the west
side of San Juan Island that was in the
proposed rule. We will continue to
collect information on a no-go zone for
consideration in a future rulemaking.

DATES: This final rule is effective May
16, 2011.

ADDRESSES: Copies of this rule and the
Environmental Assessment, Regulatory
Impact Review and Finding of No
Significant Impact related to this rule
can be obtained from the Web site
http://www.nwr.noaa.gov. Written
requests for copies of these documents
should be addressed to Assistant
Regional Administrator, Protected
Resources Division, Northwest Regional
Office, National Marine Fisheries
Service, 7600 Sand Point Way NE.,
Seattle, WA 98115.

FOR FURTHER INFORMATION CONTACT:
Lynne Barre, Northwest Regional Office,
206-526—4745; or Trevor Spradlin,
Office of Protected Resources, 301-713—
2322,

SUPPLEMENTARY INFORMATION:
Background

Viewing wild marine mammals is a
popular recreational activity for both
tourists and local residents. In
Washington, killer whales (Orcinus
orca) are the principal target species for
the commercial whale watch industry
(Hoyt 2001, O’Connor et al. 2009). Since
monitoring of this population segment
has begun, the number of whales peaked
at 97 animals in the 1990s, and then
declined to 79 in 2001. At the end of
2010 there were 86 whales. NMFS listed
the Southern Resident killer whale
distinct population segment (DPS) as
endangered under the ESA on
November 18, 2005 (70 FR 69903). In
the final rule announcing the listing,
NMFS identified vessel effects,
including direct interference and sound,
as a potential contributing factor in the
recent decline of this population. Based
on monitoring data regarding the large
number of vessels in close proximity to
the whales (i.e., within % mile),
research results regarding behavioral
and acoustic impacts caused by vessels,
and the risk of vessel strikes, NMFS is
concerned that some whale watching
activities may harm individual killer
whales, potentially reducing their
fitness and increasing the population’s
risk of extinction.
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Killer whales in the eastern North
Pacific have been classified into three
forms, or ecotypes, termed residents,
transients, and offshore whales.
Resident killer whales live in family
groups, eat salmon, and include the
Southern Resident and Northern
Resident communities. Transient killer
whales have a different social structure,
are found in smaller groups and eat
marine mammals. Offshore killer whales
are found in large groups and their diet
is largely unknown. The Southern
Resident killer whale population
contains three pods—J, K, and L pods—
and frequents inland waters of the
Pacific Northwest. During the spring,
summer, and fall, the Southern
Residents’ range includes the inland
waterways of Puget Sound, Strait of
Juan de Fuca, and Southern Strait of
Georgia. Little is known about the
winter movements and range of
Southern Residents. Their occurrence in
coastal waters extends from the coast of
central California to the Queen Charlotte
Islands in British Columbia. The home
ranges of transients, offshore whales,
and Northern Residents also include
inland waters of Washington and
overlap with the Southern Residents.

There is a growing body of evidence
documenting effects from vessels on
small cetaceans and other marine
mammals. The variety of whale
responses include stopping or reducing
feeding, resting, and social interaction
(Baker et al. 1983; Bauer and Herman
1986; Hall 1982; Krieger and Wing 1984;
Lusseau 2003a; Constantine et al. 2004;
Arcangeli and Crosti 2009; Christiansen
et al. 2010); abandoning feeding, resting,
and nursing areas (Jurasz and Jurasz
1979; Dean et al. 1985; Glockner-Ferrari
and Ferrari 1985, 1990; Lusseau 2005;
Norris et al. 1985; Salden 1988; Forest
2001; Morton and Symonds 2002;
Courbis 2004; Bejder et al. 2006);
altering travel patterns to avoid vessels
(Constantine 2001; Nowacek et al. 2001;
Lusseau 2003b, 2006; Timmel et al.
2008); relocating to other areas (Allen
and Read 2000); changes in acoustic
behavior (Van Parijs and Corkeron
2001); and masking communication
signals (Jensen et al. 2009.) One study
found that marine mammals exposed to
human-generated noise released
increased amounts of stress hormones
that have the potential to harm their
nervous and immune systems (Romano
et al. 2004). In some studies, however,
researchers have found that marine
mammals display no reaction to vessels
(Watkins 1986; Nowacek et al. 2003) or
concluded that there is no correlation
between vessel effects and survival or

reproduction (Weinrich and Corbelli
2009).

Several scientific studies in the
Pacific Northwest have documented
disturbance of resident killer whales by
vessels engaged in whale watching.
Several researchers have reported short-
term behavioral changes in Northern
and Southern Resident killer whales in
the presence of vessels (Kruse 1991;
Kriete 2002; Williams et al. 2002a,
2002b, 2006, 2009; Foote et al. 2004;
Bain et al. 2006, Holt et al. 2009,
Lusseau et al. 2009, Wieland et al.
2010), although many studies do not
address whether it is the presence and
activity of the vessel, the sounds the
vessel makes, or a combination of these
factors that disturbs the animals.
Individual animals can react in a variety
of ways to nearby vessels, including
swimming faster, adopting less
predictable travel paths, making shorter
or longer dives, moving into open water,
and altering normal patterns of behavior
(Kruse 1991; Williams et al. 2002a,
2009, 2010; Bain et al. 2006; Noren et
al. 2007, 2009; Lusseau et al. 2009).

Some studies have looked at effects
on behavior at specific vessel distances.
In those studies, vessels were underway
during active approaches or may have
been parked in the path or stopped close
to the whales as part of a leapfrogging
sequence (i.e., a vessel repeatedly
speeds ahead of the whales, makes a 90
degree turn to intercept the path of the
whales and waits for the whales to
approach). Many of these studies
included both motorized and non-
motorized (e.g., sail boats and kayaks) in
assessing the impacts of vessels on the
behavior of the whales.

Approaches within 100 yards (91.4
m): Research results indicate that killer
whale behavior changes from vessel
approaches within 100 yards (91.4 m)
include changes in swimming patterns,
changes in respiratory patterns, reduced
time spent foraging, and increased
surface active behaviors, such as tail
slaps (Bain et al. 2006, Noren et al.
2007, 2009; Williams et al. 2002a,
Lusseau et al. 2009). Noren et al. (2007,
2009) reported the highest frequency of
surface active behaviors when the
nearest vessel was within 75 to 99
meters in 2005. Lusseau et al. (2009)
reported a significant decrease in overall
time spent foraging and significant
increase in overall time spent traveling
when vessels were present within 100
yards (91.4 m). Williams et al. (2002a)
found that experimental vessel
approaches at 100 meters (about 100
yards (91.4 m)) resulted in whales
covering 13 percent more distance along
a less direct route than before the vessel
approached. Foraging female whales

swam 25 percent faster and changed
direction more often when approached
by the experimental boat as compared to
the observations before the boat
approached.

Approaches within 200 to 400 yards
(182.9 to 365.8 m): Research results also
indicate that killer whale behavior can
be affected by approaches at distances
greater than 100 yards (91.4 m) (Lusseau
et al. 2009; Noren et al. 2007, 2009;
Williams et al. 2009). One study
reported similar types of effects (i.e.,
increased direction changes, increased
respiratory intervals and transitions
between activity states) from vessels
within 400 yards (365.8 m) of whales as
compared to vessels within 100 yards
(91.4 m), although to a lesser degree.
This study did not report if the effects
of vessels within 400 yards (365.8 m)
were from vessels close to the 100-yard
(91.4 m) distance (i.e., at 101 yards), at
a 200-yard (182.9 m) distance or further
away (i.e., 399 yards) (Bain et al. 2006).
Lusseau et al. (2009) also reported a
reduction in time spent foraging when
vessels were within 400 yards (365.8 m).
Noren et al. (2007, 2009) reported the
highest frequency of surface active
behaviors when the closest vessels were
within 100 yards (91.4 m) in 2005 and
the highest frequency of surface active
behaviors when the closest vessel was
within 125 to 149 yards (114.3 to 136.2
m) in 2006, as compared to situations
when the closest vessel was further
away.

The long term effects of these
behavioral responses are less well
known (Williams et al. 2006), although
researchers have estimated the
physiological consequences of
behavioral responses by calculating the
energetic costs of the behaviors
observed when vessels are present.
Williams et al. (2006) estimated that
killer whales expended slightly more
energy in the presence of all types of
vessels. The behavior exhibited in the
presence of vessels would require
approximately 3 percent more energy
than behavior in the absence of vessels.
The increased energy expenditure may
be less important than the reduced time
spent feeding and the resulting likely
reduction in prey consumption. From
their observations, Williams et al. (2006)
calculated that lost feeding
opportunities could result in an 18
percent decrease in energy intake in the
presence of all types of vessels
compared to when vessels are absent.

In addition, researchers have also
looked at the number of boats and how
smaller or larger numbers of boats
present affects the behavioral responses
of killer whales (Williams and Ashe
2007; Giles and Cendak 2010). Giles and
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Cendak (2010) analyzed killer whale
behavior in high and low boat density
conditions. Based on the distribution of
number of vessels within 1,000 yards
(914.4 m) of the focal group, low boat
density was defined as five or fewer
vessels within 1,000 yards (914.4 m)
and high density was greater than five
vessels within 1,000 yards (914.4 m).
Whales spent significantly less time
foraging in high boat density conditions
(approximately 17 percent of time)
compared to low boat density
conditions (approximately 25 percent of
time). Whales were also significantly
more likely to remain foraging in low
boat density conditions, indicating that
the whales discontinued foraging when
boat density was high. The effect of boat
density was significant only when the
whales were foraging, which may be the
behavior state most susceptible to
disturbance by high numbers of vessels.
Increased energetic costs from
behavioral disturbance and reduced
foraging can decrease the fitness of
individuals (Lusseau and Bejder 2007).
Increased energy expenditure or
disruption of foraging could result in
poor nutrition. Poor nutrition could lead
to reproductive or immune effects or, if
severe enough, to mortality (Dierauf and
Gulland 2001; Trites and Donnelly
2003). Interference with foraging and
nutritional stress can affect growth and
development, which in turn can affect
the age at which animals reach
reproductive maturity, fecundity, and
annual or lifetime reproductive success
(Trites and Donnelly 2003). Vessels in
the path of the whales can interfere with
important social behaviors such as prey
sharing (Ford and Ellis 2006) or with
behaviors that generally occur in a
forward path as the whales are moving,
such as nursing (Kriete 2007).
Interference with behaviors including
prey sharing and communication could
also change social cohesion and foraging
efficiency and therefore the growth,
reproduction, and fitness of individuals.
Killer whales generally have a range
of hearing from 1 to 100 kHz
(Szymanski et al. 1999) and this wide
frequency range of hearing makes killer
whales susceptible to effects from a
wide range of sounds, including sound
produced by vessels. Sound modeling
has been used to estimate distances at
which vessel sound would cause
behavioral responses for killer whales
(Erbe 2002). Erbe (2002) predicted that
the sounds of fast boats (greater than 50
km/h [31 miles/hour]) would be audible
to killer whales at distances of up to 16
kilometers (10 miles) and cause
behavioral responses within 200 meters
(0.12 miles or 219 yards). For boats
moving at slow speeds (10 km/h [ 6.2

miles/hour]), sound would be audible
within 1 kilometer (0.62 miles or 1,094
yards) and cause behavioral changes
within 50 meters (55 yards).

Human-generated sounds may mask
or compete with and effectively drown
out clicks, calls, and whistles made by
killer whales, including echolocation
(signals sent by the whales that bounce
off objects in the water and provide
information to the whales) used to
locate prey and other signals the whales
rely upon for communication and
navigation. High frequency sound
generated from recreational and
commercial vessels moving at high
speed in the vicinity of whales may
mask echolocation and other signals the
species rely on for foraging (Erbe 2002;
Holt 2009), communication (Foote et al.
2004, Weiland et al. 2010), and
navigation. Sounds directly in front of
the whale (i.e., in their path) would
have the greatest impact on the whales
ability to hear important sounds.
Masking of echolocation would reduce
foraging efficiency (Holt 2009), which
may be particularly problematic if prey
resources are limited. Holt (2009)
reviewed the current knowledge and
data gaps regarding sound exposure in
Southern Resident killer whales. The
review provides an overview of acoustic
concepts, killer whale sound
production, ambient sound levels in
Haro Strait (Veirs and Veirs 2006),
sound propagation in killer whale
habitats, effects of sound exposure, and
assessment of likely acoustic impacts on
the Southern Residents. Holt used data
on ambient sound and characteristics
and sound levels of several different
types of vessels (Hildebrand et al. 2006)
to analyze impacts on the effective range
of killer whale echolocation in detecting
a salmon. The vessel sounds were
recorded at idle, when powering up,
and at cruise speeds (17 to 31 knots).
The review concluded that vessel noise
was predicted to significantly reduce
the range at which echolocating killer
whales could detect salmon in the water
column. Holt (2009) reported that the
detection range for a killer whale
echolocating on a Chinook salmon
could be reduced 88 to 100 percent by
the presence of a moving vessel within
100 yards (91.4 m) of the whale. The
detection range was reduced 38 to 90
percent when different vessels were
operating at different speeds 200 and
400 yards (182.9 and 365.8 m) from the
whales. Reduction in detection ranges
decreased with greater distance from the
whales and this was the case for both
fast (cruise) and slower (powering up)
vessels.

Additionally, prey sharing has
recently been identified as an important

feature of Northern Resident killer
whale foraging (Ford and Ellis 2005).
Masking sound from vessels could affect
the ability of whales to coordinate their
feeding activities, including searching
for prey and prey sharing. A study by
Foote et al. (2004) on Southern Resident
killer whales in the San Juan Islands
identified that all three pods increased
the duration of their primary
communication call when vessels were
present. This appears to be a recent
development, which Foote et al. (2004)
attributed to increased vessel traffic and
subsequent engine noise reaching a
threshold above which whales
compensated with longer duration of
calls to overcome the vessel noise (Foote
et al. 2004). Wieland et al. (2010) also
reported increased call durations, but
for a larger number of call types (16 out
of 21 calls) in a similar comparison.
Holt et al. (2009) found that killer
whales increase their call amplitude in
response to vessel noise.

Killer whales may also be injured or
killed by collisions with passing ships
and powerboats, primarily from being
struck by the turning propeller blades
(Visser 1999, Ford et al. 2000, Visser
and Fertl 2000, Baird 2001, Carretta et
al. 2001, 2004; Van Waerebeek et al.
2007). Some animals with severe
injuries eventually make full recoveries,
such as a female described by Ford et al.
(2000) that showed healed wounds
extending almost to her backbone. A
2005 collision of a Southern Resident
with a commercial whale watch vessel
in Haro Strait resulted in a minor injury
to the whale, which subsequently
healed. From the 1960s to 1990s (Baird
2002) only one resident whale mortality
from a vessel collision was reported for
Washington and British Columbia.
However, additional mortalities have
been reported since then. In March of
2006, the lone Southern Resident killer
whale, 198, residing in Nootka Sound
for several years, was killed by a tug
boat. While L98 exhibited unusual
behavior and often interacted with
vessels, his death demonstrates the risk
of vessel accidents. Several mortalities
of resident killer whales in British
Columbia in recent years have been
attributed to vessel collisions (Gaydos
and Raverty 2007).

Vessel effects were identified as a
factor in the ESA listing of the Southern
Residents (70 FR 69903; November 18,
2005) and are addressed in the Recovery
Plan (73 FR 4176; January 24, 2008),
which is available on our Web page at
http://www.nwr.noaa.gov/.
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Current MMPA and ESA Prohibitions
and NMFS Guidelines and Regulations

The Marine Mammal Protection Act
(MMPA), 16 U.S.C. 1361 et seq.,
contains a general prohibition on take of
marine mammals. Section 3(13) of the
MMPA defines the term take as “to
harass, hunt, capture, or kill, or attempt
to harass, hunt, capture, or kill any
marine mammal.” Except with respect to
military readiness activities and certain
scientific research activities, the MMPA
defines the term harassment as “any act
of pursuit, torment, or annoyance
which—(i) Has the potential to injure a
marine mammal or marine mammal
stock in the wild, [Level A harassment];
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].”

In addition, NMFS regulations
implementing the MMPA further define
the term take to include: “the negligent
or intentional operation of an aircraft or
vessel, or the doing of any other
negligent or intentional act which
results in disturbing or molesting a
marine mammal; and feeding or
attempting to feed a marine mammal in
the wild” (50 CFR 216.3).

The MMPA provides limited
exceptions to the prohibition on take for
activities such as scientific research,
public display, and incidental take in
commercial fisheries. Such activities
require a permit or authorization, which
may be issued only after agency review.

The ESA, 16 U.S.C. 1531-1543,
prohibits the take of endangered
species. Section 3(18) of the ESA
defines take to mean “harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to
engage in any such conduct.” Both the
ESA and MMPA require wildlife
viewing to be conducted in a manner
that does not cause take.

NMFS has developed specific
regulations under the MMPA and ESA
for certain marine mammal species in
particular locations. Each rule was
based on the biology of the marine
mammals and available information on
the nature of the threats. NMFS has
regulated close vessel approaches to
large whales in Hawaii, Alaska, and the
North Atlantic and created buffer zones
to protect Steller sea lions and has
experience enforcing these regulations.
There are exceptions to each of these
rules.

In 1995, NMFS published a final rule
to establish a 100 yard (91.4 m)
approach limit for endangered

humpback whales in Hawaii (60 FR
3775, January 19, 1995). While available
scientific information did not provide
precise information on a single distance
at which vessels disturbed the whales,
NMEF'S established the 100 yard
approach regulation based on its
experience enforcing the prohibition of
harassment (i.e., activities that were
initiated or occurred within 100 yards
(91.4 m) of a whale had a high
probability of causing harassment). In
2001, NMFS published a final rule (66
FR 29502, May 31, 2001) to establish a
100 yard (91.4 m) approach limit for
endangered humpback whales in Alaska
that included a speed limit when a
vessel is near a whale. The approach
regulations included approach, by any
means, including interception of the
path of the whales. NMFS adopted the
100 yard distance to maintain
consistency with the published
guidelines and with the regulations that
existed for viewing humpback whales in
Hawaii. NMFS considered some form of
speed restrictions to reduce the
likelihood of mortality or injury to a
whale in the event of a vessel/whale
collision. For practical and enforcement
reasons, NMFS included a slow safe
speed standard, rather than a strict
nautical mile-per-hour standard, in the
rule.

In 1997, NMFS published an interim
final rule to prohibit approaching
endangered North Atlantic right whales
closer than 500 yards (457.2 m) (62 FR
6729, February 13, 1997). The purpose
of the 500-yard (457.2 m) approach
regulation was to reduce the current
level of disturbance and the potential
for vessel interaction and to reduce the
risk of collisions. In addition to
collision injuries or mortalities, NMFS
listed other vessel impacts, including
displacing cow/calf pairs from
nearshore waters, expending increased
energy when feeding is disrupted or
migratory paths rerouted, and
turbulence associated with vessel traffic,
which may indirectly affect right whales
by breaking up the dense surface
zooplankton patches in certain whale
feeding areas. To further reduce impacts
to North Atlantic right whales from
collisions with ships, NMFS recently
published a final rule to implement
speed restrictions of no more than 10
knots applying to all vessels, except
those operated by or under contract to
Federal agencies, 65 ft (19.8 m) or
greater in overall length in certain
locations, and at certain times of the
year along the east coast of the U.S.
Atlantic seaboard (73 FR 60173; October
10, 2008).

On November 26, 1990 (55 FR 49204),
NMEFS listed Steller sea lions as

“threatened” under the ESA and the
listing included regulations prohibiting
vessels from operating within buffer
zones 3 nautical miles around the
principal Steller sea lion rookeries in
the Gulf of Alaska and the Aleutian
Islands. The regulations prohibit vessels
from operating within the 3-mile buffer
zones, with certain exceptions.
Similarly, people are prohibited from
approaching on land closer than 72 mile
or within sight of a listed Steller sea lion
rookery. NMFS created the buffer zones
to (1) Restrict the opportunities for
individuals to shoot at sea lions; (2)
facilitate enforcement of this restriction;
(3) reduce the likelihood of interactions
with sea lions, such as accidents or
incidental takings in these areas where
concentrations of the animals are
expected to be high; (4) minimize
disturbances and interference with sea
lion behavior, especially at pupping and
breeding sites; and (5) avoid or
minimize other related adverse effects.

In addition to these specific
regulations, NMFS has provided general
guidance for wildlife viewing so that the
activities are not likely to cause take.
This is consistent with the philosophy
of responsible wildlife viewing
advocated by many federal and state
agencies to allow the public to observe
the natural behavior of wild animals in
their habitats without causing
disturbance (see http://www.watchable
wildlife.org/ and http://www.watchable
wildlife.org/publications/marine
wildlife viewing guidelines.htm).

Each of the six NMFS Regions has
developed recommended viewing
guidelines to educate the public on how
to responsibly view marine mammals in
the wild and avoid causing a take. These
guidelines are available on line at:
http://www.nmfs.noaa.gov/prot res/
MMWatch/MMViewing.htm. The “Be
Whale Wise” guidelines developed for
marine mammals by the NMFS
Northwest Regional Office and partners
are also available at: http://
www.bewhalewise.org/guidelines/.

Be Whale Wise is a transboundary
effort to develop and update guidelines
for viewing marine wildlife. NMFS has
partnered with monitoring groups,
commercial operators, whale advocacy
groups, U.S. and Canadian government
agencies and enforcement divisions over
the past several years to promote safe
and responsible wildlife viewing
practices through the development of
outreach materials, training workshops,
on-water education and public service
announcements. The 2009 version of the
Be Whale Wise guidelines recommends
that boaters parallel whales no closer
than 100 yards (91.4 m), approach
animals slowly from the side rather than
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from the front or rear, and avoid putting
the vessel within 400 yards (365.8 m) in
front of or behind the whales. The
guidelines also recommend vessels
reduce their speed to less than 7 knots
within 400 yards (365.8 m) of the
whales, and to remain on the outer side
of the whales near shore. In 2008 a state
law with similar language to the current
approach and “park in the path”
guidelines (RCW 15.77.740) was enacted
to protect Southern Resident killer
whales in Washington State waters.

San Juan County, Washington,
identifies two voluntary no-boat areas
off San Juan Island on their Marine
Stewardship Area maps, although this is
separate from the Be Whale Wise
guidelines. The first is a 72 mile (~800
m)-wide zone along a 1.8 mile (3 km)
stretch of shore centered on the Lime
Kiln lighthouse on the west coast of San
Juan Island. The second is a V2 mile
(~400 m)-wide zone along much of the
west coast of San Juan Island from Eagle
Point to Mitchell Point. These areas,
totaling approximately 3.8 square miles,
facilitate shore-based viewing and
reduce vessel presence in an area used
by the whales for feeding, traveling, and
resting.

NMEFS supports the Soundwatch
boater education program, an on-water
stewardship and monitoring group, to
help develop and promote the Be Whale
Wise guidelines and monitor vessel
activities in the vicinity of whales.
Soundwatch reports incidents when the
guidelines are not followed and there is
the potential for disturbance of the
whales (Koski 2004, 2006, 2007, 2008,
2009, 2010a, 2010b). Soundwatch
reported that the mean number of
vessels following a given group of
whales increased from five boats in
1990 to an average of about 15 to 20
boats within 2 mile of the whales
during May through September, for the
years 1998 through 2010 (Osborne et al.
1999; Baird 2001; Erbe 2002; Marine
Mammal Monitoring Project 2002; Koski
2004, 2006, 2007, 2008, 2009, 2010a,
2010b), with a peak of 22 vessels around
the whales in 1998 and 2003 and a
steady decline from 22 vessels in 2003
to an average of 14 vessels in 2010.
Soundwatch identified potential reasons
for the decline in average number of
boats, including economic conditions
and fewer opportunities for fishing, as
well as a pattern of groups of whales
that are spread out in the action area so
that vessels are also spread out.
Soundwatch remains with one group of
whales and records vessel counts
around the group and therefore would
not count all boats spread out with
multiple groups of whales (Koski
2010b).

At any one time, the observed
numbers of commercial and recreational
whale watch boats around killer whales
can be much higher than the mean
number of vessels. For example, sources
other than Soundwatch have reported
that 107 vessels followed one Southern
Resident pod (Lien 2000); 76 boats
simultaneously positioned around a
group of 18 whales from K pod (Baird
2002); and local media reported up to
500 vessels came out on the weekends
to view a group of whales from L pod
in Dyes Inlet during the fall of 1997.
Although the average number of whale
watch vessels within 2 mile is lower
than what was observed in these three
cases, the extreme nature of these events
illustrates the degree to which killer
whales can captivate the public’s
interest in the Pacific Northwest and the
level of vessel effects that may occur.

Over the last several years, the whale
watch season has extended in length,
with vessels accompanying whales for
more hours of the day and more days of
the year. It is not uncommon for
Southern Residents or transient killer
whales to be accompanied by many
boats throughout much or all of the day
with peak numbers of attending vessels
in late morning and mid-afternoon
during the busiest whale watching
months of July and August (Koski 2007).
In recent years, U.S. and Canadian
commercial whale watch vessels have
made up from 24 percent (2010) to over
50 percent (2004) of the vessels
observed within a V2-mile radius of the
whales (Koski 2006, 2007, 2010b).

Soundwatch observers also report
incidents when recreational and
commercial whale watching vessels, as
well as other types of vessels, are not
adhering to the guidelines. From 2006
through 2010, there were between 1,085
(2007) and 2,527 (2009) incidents per
year of vessels not following the
guidelines reported during the time the
observers were present. Soundwatch
effort (estimated observation time) has
fluctuated in recent years and trends in
incident data can be difficult to
interpret. There was an increasing trend
in the number of incidents from 1998 to
2006, which is not based only on
increasing hours of observation time
(Industrial Economics, Incorporated
2010). An average of 1.2 incidents was
observed per hour in 2003, while an
average of 6.02 incidents were observed
per hour in 2009.

As in the past several years, the most
common Soundwatch observed vessel
incident categories in 2010 were:

(1) Vessels parking in the path within
100-400 yards (365.8 m) of whales
(Parked in path) at 23 percent of all
incidents,

(2) Vessels motoring inshore of
whales (Inshore of whales) at 17
percent,

(3) Vessels motoring within 100 yards
(91.4 m) of whales (Under power within
100 yards (91.4 m) of whales) at 12
percent, and

(4) Vessels motoring fast (greater than
7 knots) within 400 yards (365.8 m) of
whales (fast within %2 mile of whales)
at 13 percent of all incidents.

In 2009 there were 2,527 incidents;
the majority of these were committed by
private boaters (72 percent) and
Canadian commercial operators (8
percent). Of the 1,067 incidents in 2010,
the majority were committed by private
boaters (64 percent) and Canadian
commercial operators (10 percent). The
most common incidents also reflect this
pattern and are most often committed by
private boaters and Canadian
commercial whale watch vessels.

In both 2009 and 2010, 4 percent of
incidents observed were committed by
kayaks. Of the 1,067 incidents in 2010,
41 incidents (22 commercial and 19
private kayakers) specific to kayaks
were observed, including parking in the
path (20 percent of kayak incidents in
2010). Soundwatch has reported that
they likely underestimate kayak
incidents because the Soundwatch
observation vessel remains outside of
the current voluntary no-go zone where
considerable kayak activity takes place
(Dismukes 2010). In 2010, Soundwatch
collected new information regarding
kayaks from land-based observation
points. They observed over 2,100 kayaks
with the whales from June to September
along the west side of San Juan Island
with up to 41 kayaks with the whales at
one time. Of the kayaks observed with
whales, 74 percent were part of
commercial kayaking groups (Koski
2010b). Observers reported a total of 594
incidents of kayakers not following
guidelines including 171 incidents of
kayaks within 100 yards (91.4 m) of the
whales and 88 incidents of kayaks
parked within the path of the whales. In
most cases when the kayakers made an
effort to follow the guidelines they were
able to comply with the 100 yard and
park in the path guidelines (Koski
2010b).

In addition to monitoring, the
Soundwatch program includes an
education component, providing
information on the viewing guidelines
to boaters that are approaching areas
with whales. Despite the regulations,
guidelines and outreach efforts,
interactions between vessels and killer
whales continue to occur in the waters
of Puget Sound and the Georgia Basin.
Advertisements on the Internet and in
local media in the Pacific Northwest
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promote activities that appear
inconsistent with what is recommended
in the Be Whale Wise guidelines. NMFS
has received letters from the Marine
Mammal Commission, members of the
scientific research community,
environmental groups, and members of
the general public expressing the view
that some types of interactions with
killer whales have the potential to
harass and/or disturb the animals by
causing injury or disruption of normal
behavior patterns. Soundwatch reports
high numbers of incidents when vessels
are not following the guidelines to avoid
harassment (Koski 2004, 2006, 2007,
2008, 2009, 2010a, 2010b). Violations of
current ESA and MMPA take
prohibitions are routinely reported to
NOAA'’s Office for Law Enforcement;
however, the current prohibitions are
difficult to enforce. The current
prohibition against harassment may
require demonstration of changes in the
whales’ behavior or an injury caused by
a specific action which often includes
expert testimony regarding behavioral
response. NMFS has also received
inquiries from members of the public
and commercial tour operators
requesting clarification of NMFS’ policy
on what activities constitute
harassment.

In 2002, NMFS published an ANPR
requesting comments from the public on
what types of regulations and other
measures would be appropriate to
prevent harassment of marine mammals
in the wild caused by human activities
directed at the animals (67 FR 4379,
January 30, 2002). The 2002 ANPR was
national in scope and covered all
species of marine mammals under
NMFS’ jurisdiction (whales, dolphins,
porpoises, seals and sea lions), and
requested comments on ways to address
concerns about the public and
commercial operators closely
approaching, swimming with, touching
or otherwise interacting with marine
mammals in the wild. Several potential
options were presented for
consideration and comment, including:
(1) Codifying the current NMFS
Regional marine mammal viewing
guidelines into regulations; (2) codifying
the guidelines into regulations with
additional improvements; (3)
establishing minimum approach
regulations similar to the ones for
humpback whales in Hawaii and Alaska
and North Atlantic right whales; and (4)
restricting activities of concern similar
to the MMPA regulation prohibiting the
public from feeding or attempting to
feed wild marine mammals. The 2002
ANPR specifically mentioned the
complaints received from researchers

and members of the public concerning
close vessel approaches to killer whales
in the Northwest. NMFS received over
500 comments on the 2002 ANPR
regarding human interactions with wild
marine mammals in United States
waters and along the nation’s coastlines.

NMFS has determined that existing
prohibitions, regulations, and guidelines
described above do not provide
sufficient protection of killer whales
from vessel impacts. We considered
information developed through internal
scoping, public and agency comments
on the 2002 nation-wide ANPR, a 2007
killer whale-specific ANPR and the
2009 proposed rule (described below),
monitoring reports, and scientific
information. Monitoring groups
continue to report high numbers of
vessels around the whales and high
numbers of vessel incidents that may
disturb or harm the whales. Vessel
effects may limit the ability of the
endangered Southern Resident killer
whales to recover and may impact other
killer whales in inland waters of
Washington. We therefore deem it
necessary and advisable to adopt
regulations to protect killer whales from
vessel impacts, which will support
recovery of Southern Resident killer
whales. NMFS’ determination that
regulations are needed is described in
detail in the Rationale for Regulations
section below.

Development of Proposed Regulations

In March 2007, we published an
ANPR (72 FR 13464; March 22, 2007) to
gather public input on whether and
what type of regulation might be
necessary to reduce vessel effects on
Southern Residents. The ANPR
requested comments on a preliminary
list of potential regulations including
codifying the Be Whale Wise guidelines,
establishing a minimum approach rule,
prohibiting particular vessel activities of
concern, establishing time-area closures,
and creating operator permit or
certification programs. During the ANPR
public comment period, we received a
total of 84 comments via letter, e-mail
and on the Federal e-rulemaking portal.
Comments were submitted by
concerned citizens, whale watch
operators, research, conservation and
education groups, federal, state and
local government entities, and various
industry associations. The majority of
comments explicitly stated that
regulations were needed to protect killer
whales from vessels. Most other
comments generally supported
protection of the whales. Six comments
explicitly stated that no regulations
were needed. There was support for
each of the options in the preliminary

list of alternatives published in the
ANPR, and many comments supported
multiple approaches. Some additional
alternatives were also suggested. A full
summary of the comments and NMFS’
responses are contained in the proposed
rule.

Proposed Rule

In July 2009, NMFS proposed
regulations that would prohibit
motorized, non-motorized, and self-
propelled vessels in inland waters of
Washington from (1) Causing a vessel to
approach within 200 yards (182.9 m) of
any killer whale; (2) entering a restricted
zone along the west coast of San Juan
Island during a specified season, and
(3) intercepting the path of any killer
whale in inland waters of Washington
(74 FR 3764, July 29, 2009). The
proposed regulations included
exemptions for certain vessels and
activities. As described in the proposed
rule and draft EA, we based the
proposed regulations on the best
available data on vessels and whales,
and public comments on the ANPR.

NMFS published the proposed rule in
the Federal Register and requested
public comment on the proposed
regulations, the draft EA and supporting
documents, such as the Draft Regulatory
Impact Review (IEC 2008). To develop
the draft EA, we relied on the public
comments on the ANPR, the Recovery
Plan, Soundwatch data, and other
scientific information to develop a range
of alternatives to the regulations,
including the alternative of not adopting
regulations. We analyzed the
environmental effects of these
alternative regulations and considered
options for mitigating effects. After a
preliminary analysis of the alternative
regulations, we developed an alternative
that combined three separate provisions
into a single package—a 200-yard (182.9
m) approach restriction, a no-go zone
along the west side of San Juan Island
from May—September, and a prohibition
on parking in the whales’ path. We
analyzed the effects of that package in
the draft EA.

Comments and Responses to Comments
on the Proposed Rule

NMFS published proposed
regulations to protect killer whales on
July 29, 2009, and announced two
public meetings. In response to requests,
NMFS added a third public meeting
(74 FR 47779, September 17, 2009) and
extended the comment period to
January 15, 2010 (74 FR 53454, October
19, 2009). The public meetings were
well attended and over 160 people
provided recorded oral comments on
the proposed rule. During the public
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comment period, 704 unique written
comments were submitted via letter,
e-mail and the Federal e-rulemaking
portal. Comments were submitted by
concerned citizens; whale watch
operators and naturalists; research,
conservation and education groups;
federal, state and local government
entities; and various industry and other
associations. NMFS posted all written
comments received during the comment
period on the NMFS Northwest
Regional Web page: http://
www.nwr.noaa.gov/Marine-Mammals/
Whales-Dolphins-Porpoise/Killer-
Whales/Recovery-Implement/Orca-
Vessel-Regs.cfm. In addition to unique
comments, over 2,400 form letters were
submitted. There were 15 different form
letters with the number of copies for
each ranging from four to over 1,500.
Additionally, we received five petitions
that ranged from 100 to 740 signatures
each and totaled over 1,300 names and
signatures.

Many of the oral and written
comments from individual members of
the public were short general statements
that: (1) Supported the proposed
regulations and killer whale
conservation in general, (2) disagreed
with the proposed regulations, or
(3) disagreed only with the proposed no-
go zone. Other individual public
comments and comments from
organizations and government agencies
included substantive information, such
as specific suggestions to alter the
proposed regulations, new information,
or additional alternatives to consider.
The Marine Mammal Commission made
several recommendations in their
comments on the proposed rule that are
addressed below in response to
Comments 4, 6, 7, 14, 16 and 17. The
following is a summary of the comments
received on both the proposed rule and
the draft EA. The proposed rule
included almost all of the information
in the draft EA and most commenters
directed their comments toward the
proposed rule. We have grouped and
summarized similar comments and
recommendations, and responded to
issues that directly relate to this
rulemaking. Responses to the comments
also include descriptions of changes
made to the proposed regulations.

Comment 1: Mandatory regulations
versus voluntary guidelines. Several
commenters supported adoption of
mandatory regulations, while other
commenters stated that voluntary
guidelines are adequate to protect the
whales.

Response: Monitoring of vessel
activity around the whales reveals that
many vessels violate the current
voluntary guidelines, the number of

violations appears to be increasing, and
one of the most serious violations—
parking in the path of the whales—was
committed primarily by commercial
whale watch operators, with a recent
increase in parking in the path by
recreational boaters. Approaching
within 100 yards (91.4 m) of the whales
is primarily committed by recreational
boaters. In the EA, we examined the
available evidence and concluded that
mandatory regulations are likely to
reduce the number of incidents of
vessels disturbing and potentially
harming the whales and that this
reduction would improve the whales’
chances for recovery. We expect both
commercial and recreational whale
watchers to increase compliance with
mandatory regulations compared to the
current voluntary guidelines.
Commercial whale watchers, in
particular, will be aware of the new
regulations and can serve as an example
of lawful viewing for other boaters.
Accordingly, we are adopting
mandatory regulations governing vessel
activity around the whales.

Comment 2: Enforce state law and
maintain current guidelines. Several
commenters suggested the current state
law, prohibiting approach within 300
feet, should be enforced to increase
compliance and that with the current
state law and Be Whale Wise guidelines
in place, no additional Federal
regulations were necessary. One
commenter suggested making it
unlawful to fail to disengage the
transmission of a vessel when within
300 feet of a Southern Resident killer
whale similar to the state law.

Response: A state law requiring
vessels to stay 300 feet (100 yards (91.4
m)) from Southern Resident killer
whales went into effect in June 2008.
The Washington Department of Fish and
Wildlife (WDFW) has enforced this law
since 2008, issuing several violations
and many warnings. While NMFS
agrees that enforcement of state law has
likely improved conditions for the
endangered whales, our analysis
revealed that vessels at 100 yards (91.4
m) can have harmful effects on whales
(see Comment 3: Approach regulation).
This final regulation prohibits
approaches closer than 200 yards (182.9
m), providing greater protection than
the state’s 100-yard (91.4 m) law.
WDFW supported the 200-yard (182.9
m) approach rule in its comments on
NMFS'’s proposed regulations. NMFS
has not included a requirement to
disengage the transmission of the vessel
when within a certain distance of the
whales. The Be Whale Wise guidelines
include a recommendation to place
engines in neutral and allow whales to

pass if your vessel in not in compliance
with the 100-yard (91.4 m) approach
guideline. NMFS will continue to work
with the Be Whale Wise partners to
discuss maintaining this
recommendation in the guidelines and
evaluate the effectiveness of the final
regulations to determine if any
modifications are needed.

Comment 3: Approach regulation.
Some commenters supported an
approach limit of 100 yards (91.4 m)
(current guideline and state law), and
others suggested that an approach limit
of 150, 200, 200-400, 1,000 yards
(137.1, 182.9, 182.9-365.8, 914.4 m) or
several miles would better protect the
whales. Commenters noted that an
approach regulation could limit the
potential for vessels to disturb or collide
with whales and for vessel noise to
mask the whale’s auditory signals,
interfering with their ability to
communicate and forage. Several whale
watch operators raised concerns about
how viewing from a distance of 200
yards (182.9 m) would impact their
businesses. In addition, they provided
comments that viewing from 200 yards
(182.9 m) would reduce their ability to
educate customers and affect the
example they set for other boaters.

Response: In the final EA we fully
analyzed the effects of both a 100- and
200-yard (182.9 m) approach regulation.
Based on the best available information
we concluded that a 100-yard (91.4 m)
approach regulation is not sufficient to
protect the whales. Researchers have
documented behavioral disturbance and
estimated the considerable potential for
masking from vessels at 100 yards (91.4
m) and as far away as 400 yards (365.8
m). Researchers have modeled the
potential for vessel noise to mask the
whales’ auditory signals and concluded
that at 100 yards (91.4 m) there is likely
to be up to 100 percent masking, while
at 400 yards (365.8 m) the masking has
substantially decreased. Even at 200
yards (182.9 m) the models show
auditory masking of 75 to 95 percent.
We expect the 200-yard (182.9 m)
approach limit in the final regulation to
significantly reduce the risk of vessel
strikes, the degree of behavioral
disruption, and the amount of noise that
masks echolocation and
communication, compared to a 100-yard
(91.4 m) approach regulation. An
approach regulation greater than 200
yards (182.9 m) would reduce vessel
effects even more, but could diminish
both the experience of whale watching
and opportunities to participate in
whale watching. We recognize that
whale watching educates the public
about whales and fosters stewardship.
While it is difficult to quantify the
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conservation benefits of public
education, the Recovery Plan for
Southern Resident Killer Whales
identifies education and outreach
actions as an essential part of the overall
conservation program for the whales
(NMFS 2008). We believe that a 200-
yard (182.9 m) limit strikes an
appropriate balance between the need to
reduce vessel interactions with
Southern Residents and the public
interest in whale watching and
observation.

Many whale watch operators
expressed concern that their business
will decrease if they are required to stay
200 yards (182.9 m) away from whales.
Several operators conducted informal
surveys of their customers to support
their assertion that a 200-yard (182.9 m)
approach regulation would diminish the
experience and make customers less
likely to go on whale watching tours.
The best available information,
however, supports our conclusion that a
200-yard (182.9 m) approach regulation
is unlikely to affect the numbers of
people who go on whale watching tours
or the price they are willing to pay for
the experience (see Comment 11:
Economic Analysis).

First, observational data from third-
party observers reveals that many
operators already regularly view whales
from 200 yards (182.9 m) or greater. In
2007-2008 a new research program
collected detailed information on the
distance of vessels from the whales
using an integrated range finder, GPS
and compass. This study measured the
distance between all vessels and the
nearest whale and reported that for all
vessels within 400 yards (365.8 m) of
the whale (likely engaged in whale
watching), 74 percent were greater than
200 yards (182.9 m) from the whales.
For all vessels within 800 yards (likely
includes both whale oriented and
transiting vessels), 88 percent of vessels
were greater than 200 yards (182.9 m)
from the whales (Giles and Cendak
2010).

In addition, the EA accompanying the
final rule describes peer-reviewed
studies of customer attitudes that
identify the features of the whale
watching experience that are most
valuable to customers. Several studies
focused on killer whales in the Pacific
Northwest have assessed the value that
whale watching participants have for
wildlife viewing and provide data on
the factors that lead to an enjoyable or
memorable whale watching trip, and
how satisfied participants are with
various aspects of their trip (Dufus and
Deardon 1993; Andersen 2004;
Andersen and Miller 2006; Malcolm
2004). Survey results of whale watch

participants indicate that proximity to
the whales is not the most important
part of the whale watchers’ experience
and that seeing whales and whale
behavior was much more important
(Andersen 2004; Malcolm 2004). In
addition, Malcolm (2004) found
participants were most satisfied with
the respect their vessels gave the
whales. The number of whales, whale
behavior, and learning also received
higher satisfaction than the distance
from which whales were observed. The
participants also strongly agreed with
statements related to protection of the
whales. Economic research also
indicates that the general public places
a high value on the continued existence
of species such as the Southern
Residents, such that actions necessary
for the species’ recovery have broad and
lasting economic benefits. The
Endangered Species Act protects species
that are in danger of or threatened with
extinction and states that “these species
are of esthetic, ecological, educational,
historical, recreational and scientific
value to the Nation and its people.”
Independent research also demonstrates
the value that the public places on
protection and recovery of endangered
species including marine mammals
(Loomis and Larson 1994).

While many whale watch operators
referenced informal surveys of their
customers, these surveys were not
scientifically designed and there was no
control in their administration. In
addition to the evidence described
above, we received comments from the
public that support the conclusion that
a 200-yard (182.9 m) approach
regulation will not reduce the public
education value of whale watching.
These comments highlight the value and
effectiveness of educational programs
that take place at great distances from
the whales, even off the water away
from whales, such as in classroom
programs.

For the reasons described above and
in contrast to the public comments
submitted by the commercial whale
watching industry, we do not anticipate
a reduction in the willingness of
customers to participate in commercial
whale watch trips or the ability of the
whale watching industry to provide an
educational and meaningful experience
for their customers viewing whales at a
distance of 200 yards (182.9 m). In
adopting a 200-yard (182.9 m) approach
regulation, we evaluated all of the
available information on the potential
costs to whale watch business. In
addition, we balanced the competing
conservation benefits to killer whales of
reduced vessel interference against
continued public education through on-

water whale watching opportunities. We
consider the viability of the whale
watch business to be an integral part of
public education. We will continue to
study the impact of both motorized and
non-motorized vehicle distance limits
on whale behavior, and the impact of
the newly established regulations on the
viability of the whale watch business.
NMFS will conduct this analysis
alongside the additional consideration
of a no-go area discussed in more detail
below. If subsequent analysis suggests
either a disproportionate impact on
segments of the business, or that certain
kinds of whale watching, such as the
non-motorized business, has less of an
effect on whale behavior, we will
consider modifying or relaxing
restrictions. We will conduct such
analysis as the new rulemaking
requirements are being implemented
over the next two whale watching
seasons.

Comment 4: No-go zone. There were
a large number of oral and written
comments from the public, recreational
fishing community, whale watch
operators and kayakers in opposition to
the proposed no-go zone. Some reasons
expressed for opposition to the no-go
zone included concerns about setting a
precedent for closing additional areas to
fishing, impacts to commercial and
recreational fishing, elimination of
kayaking opportunities, and safety
concerns. A number of comments
suggested creation of a go-slow zone in
the place of a proposed no-go zone. We
also received comments supporting the
proposed seasonal no-go zone (May—
September), as well as suggestions to
create a larger no-go zone along the west
side of San Juan Island, to include other
shoreline areas, and to identify the no-
go zone based on feeding “hot spots.”

Additional comments on the
proposed no-go zone included support
for more or fewer exceptions. Several
commenters opposed the proposed
exception for treaty fishing. Suggestions
for additional exceptions were for
recreational and commercial fishing,
and a corridor near shore in the zone to
allow for kayakers, and property owners
using the zone for recreational purposes.

Both oral and written commenters
expressed concern that NMFS
underestimated the economic impacts
in the assessment of the proposed no-go
zone. One specific concern was that the
economic analysis did not adequately
address impacts to the recreational and
commercial fishing communities and
impacts would be greater that what was
considered in the EA.

Several commenters suggested
creating a public process to receive
additional feedback on the concept of
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the no-go zone and engage the
community in developing an
appropriate protected area. Others
commented that NMFS should select
the site based on the best available
science and should consider use of areas
by the three separate pods of Southern
Resident killer whales.

We received several comments
specific to the status of the boat launch
at the San Juan County Park (within the
proposed no-go zone) as a resource
supported by grants from the
Washington Recreation and
Conservation Office and whether it
would be “converted” to uses other than
those for which it was funded if the no-
go zone was implemented.

Response: Public comments on the
no-go zone raised several suggested
alternatives that we had not fully
analyzed in the draft EA. In addition,
we recognize that to be effective,
regulations must be understood by the
public and have a degree of public
acceptance. Because of the many
alternatives suggested by the public, and
because of the degree of public
opposition, we have decided to gather
additional information and conduct
further analysis and public outreach on
the concept of a no-go zone. Therefore,
the final rule does not adopt a no-go
zone. We will pursue this additional
work expeditiously because the best
available information indicates there
would be a significant conservation
benefit to the whales if they were free
of all vessel disturbance in their core
foraging area.

Comment 5: Park in the path. Some
commenters supported adoption of a
regulation that all vessels must keep
clear of the whales’ path. Others
commented that a prohibition on
parking in the path of the whales would
be difficult to enforce and raised
questions about situations where whales
approach vessels. Commenters also
suggested that a single approach
distance would be easier for boaters to
understand compared to a combination
of a 200 yard approach distance and a
parking in the path prohibition out to
400 yards.

Response: The risks of both vessel
strikes and acoustic masking are both
most severe when vessels are directly in
front of the whales. In addition
researchers have reported behavioral
responses from vessels out to 400 yards
(365.8 m) and beyond and have
expressed concern about impacts to
important behaviors, such as prey
sharing and nursing that occur as the
whales move forward. The final
regulations include a prohibition on
parking in the path because it provides
the best management tool for reducing

these risks. Increasing the overall
approach distance to mitigate for the
specific impacts that can occur from
vessels in the whales’ path (i.e., a 300
or 400 yard (274.3 or 365.8 m) approach
rule) would increase the viewing
distance for all whale watchers and
could impact the experience of whale
watchers and potentially the whale
watch businesses (see Comment 3:
Approach Regulation). NMFS believes
that a 200 yard approach distance in
combination with a prohibition on
parking in the path of the whales within
400 yards (365.8 m) provides for
meaningful and economically viable
whale watching and provides additional
protection from vessels out in front of
the whales. We acknowledge that
enforcement of the prohibition on
parking in the path of the whales will
be challenging and recognize that
whales can be unpredictable and can
approach vessels unexpectedly. A
regulation prohibiting parking in the
path of killer whales will be clear to
whale watch operators and is consistent
with the current guidelines. These
operators would likely know about such
a regulation and would have some
experience in judging the travel path of
the whales and estimating a 400 yard
(365.8 m) distance. Under certain
conditions, however, whale movements
can be unpredictable (i.e., foraging
whale pod spread out over a large area)
even for experienced whale watchers.
The prohibition on parking in the path
is intended to address specific
situations observed by monitoring
groups where operators repeatedly
position themselves to intercept the
whales and do not get out of the way,
rather than unexpected situations where
whales are moving erratically and
boaters find themselves in the path
unexpectedly.

Comment 6: Speed restriction. There
were comments in support of codifying
the current guideline, which suggests a
speed of less than 7 knots when within
400 yards (365.8 m) of the nearest
whale. There was also support for go-
slow zones in combination with or
instead of the proposed no-go zone.

Response: The draft EA concluded
that risks of vessel strikes and acoustic
masking would be reduced if vessels
traveled at a slow speed within 400
yards (365.8 m) of the whales,
consistent with the current guidelines.
We have not included such a provision
in the final regulation because it would
be difficult to enforce. We will continue
to work with partners on the Be Whale
Wise campaign to promote a speed
guideline and encourage voluntary
compliance to reduce impacts from fast
moving vessels in close proximity to the

whales. We will also consider go-slow
zones when we further evaluate a no-go
zone as described above under
Comment 4: No-go zone.

Comment 7: Other suggested
alternatives. Similar to comments we
received in response to the ANPR,
comments on the proposed rule
included a variety of alternatives to the
proposed regulations and the
alternatives analyzed in the EA. The
suggested alternatives included: Permit
programs, stand-by zones, time limits
for whale watching, time off from whale
watching (days of the week or hours of
the day), and a prohibition on whale
watching during unsafe weather
conditions. Comments suggesting
variations on the alternatives fully
analyzed have been addressed in
Comments 3 through 6.

Response: Some of the alternatives
suggested during the public comment
period on the proposed rule were
similar to alternatives suggested in
response to the ANPR and these were
considered, but not fully analyzed in the
draft EA. The comments on stand-by
zones and prohibiting whale watching
under certain weather conditions were
two new suggestions which were not
included in the draft EA. The two new
alternatives have been included in the
alternatives considered but not analyzed
in detail in the final EA. There were
several reasons why we did not fully
analyze or further consider a number of
the alternatives suggested in public
comments, including difficulties in
enforcing them, changes to
infrastructure needed to implement
them, or a lack of sufficient science to
support them. Alternatives considered
but not analyzed in detail in the final
EA include: (1) Permit or certification
program. A permit or certification
program, including stand-by zones, was
not fully analyzed because it would
require a large infrastructure to
administer, monitor and enforce. There
would also be equity issues in
determining who is permitted or
certified and who is not. (2) Moratorium
on vessel-based whale watching. A
moratorium on all vessel-based whale
watching, or protected areas along all
shorelines, would be challenging to
enforce and are not supported by
available scientific information. Both
commercial and recreational vessels
engage in a variety of wildlife and
scenic viewing and other activities on
the water and it would be difficult to
determine at what point they were
engaged in prohibited whale watching.
(3) Shipping lane or vessel noise
regulations. Regulatory options, such as
rerouting shipping lanes or imposing
noise level standards would have large
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economic impacts and unnecessarily
restrict some types of vessels rarely in
close proximity to the whales. (4) Time
limits. It would be difficult to determine
when vessels were engaged in whale
watching to enforce limits on viewing
time, such as the 30 minute limit
suggested in the Be Whale Wise
guidelines or a time of day restriction on
whale watching. (5) Aircraft regulations.
Aircraft regulations are beyond the
scope of minimizing impacts from
vessels as identified in the EA. (6) No
whale watching during poor weather
conditions. It would be difficult to
educate recreational boaters regarding
specific weather conditions and when
they could or could not watch whales
and what vessel activities constitute
“whale watching.” There is currently no
infrastructure to monitor weather
conditions with respect to whale
watching and to broadcast the
information to alert boaters that
particular weather conditions in a
certain area trigger a prohibition on
whale watching.

Comment 8: Scope and Applicability.
NMEFS received a variety of comments
on the scope and applicability of the
regulations including the geographic
area, the species covered by the
regulation and the types of vessels
subject to the regulations. Several
commenters suggested applying the
proposed regulations throughout the
range of the Southern Resident killer
whales, rather than limiting the scope to
inland waters of Washington. Other
comments supported regulations that
would apply to other species of whales
and marine mammals in addition to
killer whales. We received many
comments on the types of vessels to
which the regulations should apply.
Commenters suggested that the
regulations should only apply to whale
watching vessels and that the
regulations should not apply to kayaks.
Commenters also identified additional
exceptions for certain vessels and these
are addressed below under Comment 9:
Exceptions.

Response: Establishing regulations in
coastal waters is an alternative that was
considered, but not fully analyzed in the
final EA. Most whale watching occurs in
inland waters of Washington, with
whale watching vessels originating from
nearby ports in the United States and
Canada. The presence of Southern
Residents and other killer whales in
inland waters is predictable and
reliable, which is the basis for the
success of the local commercial whale
watch industry. The presence of the
whales and proximity of the whale
watching industry in inland waters of
Washington concentrates whale watch

activity in particular areas. Monitoring
groups report a high number of
incidents of vessels not following the
current viewing guidelines in these
waters, particularly along the west side
of San Juan Island. There are no
monitoring groups observing whale
watching activities with killer whales in
coastal waters, nor does there appear to
be extensive whale watching activity in
coastal waters, as we have limited
sightings of the whales along the coast,
and their presence is not reliable
enough to support an active killer whale
watching industry. If new information
in the future indicates that whale
watching poses a threat to the whales in
coastal waters, we will consider the
need for additional protections.

The final vessel regulation applies to
all killer whales. It would be difficult
for boaters, especially recreational
boaters without expertise and
experience with killer whales, to
identify Southern Residents or even to
identify killer whales to ecotype
(resident, transient, offshore). Requiring
boaters to know which killer whales
they are observing is not feasible. In
addition, providing protection to all
killer whales in inland waters of
Washington is appropriate under the
MMPA. Including other whale or
marine mammal species is outside the
scope of this regulation, which is
focused on protecting killer whales and,
in particular, supporting recovery of
endangered Southern Resident killer
whales. Wildlife viewing in inland
waters of Washington targets Southern
Resident killer whales and while other
marine mammal species are the subject
of opportunistic viewing, particularly
when killer whales are not present,
vessel impacts have not been identified
as a major threat for other marine
mammals in inland waters of
Washington. While the regulations do
not apply to other marine species, we
anticipate that other species may benefit
as boaters aware of the regulations may
be more likely to know about their
potential impacts and keep their
distance from all wildlife.

The regulations are designed to
reduce the impact from vessels
including the risk of vessel strikes,
behavioral disturbance, and acoustic
masking. Available data on vessel
activities indicates that private and
commercial whale watch vessels are
most often in close proximity to the
whales, and that other vessels such as
government vessels, commercial and
tribal fishing boats, cargo ships, tankers,
tug boats, and ferries represent a small
proportion (typically 5-7 percent in
most years) of the vessels that are within
one-quarter mile of the whales.

Although not the primary focus of the
regulations, vessels conducting
activities other than whale watching
(i.e., transport, fishing, etc.) can impact
the whales and are also subject to the
regulations with some exceptions (i.e.,
shipping lanes, safety). Because these
vessels do not target the whales and are
not often in close proximity, NMFS
expects the impacts from adjusting
course to avoid getting within 200 yards
(182.9 m) of the whales or to stay out

of their path will be minimal. We have
not included exemptions for
Washington State Ferries or vessels
associated with oil spill preparedness or
training based on the expectation that
the vessels will rarely have to adjust
their course to comply with the
regulations and that the adjustments
will be relatively easy to achieve, short-
term and minimal. For example,
Washington State Ferries already adhere
to the 100-yard (91.4 m) guideline and
should similarly be able to adhere to a
200-yard (182.9 m) regulation.

Several commenters stated that
kayaks do not disturb whales and
should be exempt from the regulations.
While kayaks are small and quiet, they
have the potential to disturb whales as
obstacles on the surface. In both 2009
and 2010, 4 percent of incidents
observed were committed by kayaks. Of
the 1,067 incidents in 2010, 41
incidents (22 commercial and 19 private
kayakers) specific to kayaks were
observed including parking in the path
(20 percent of kayak incidents in 2010).
Soundwatch has reported that they
likely underestimate kayak incidents
because the Soundwatch observation
vessel remains outside of the current
voluntary no-go zone where
considerable kayak activity takes place
(Dismukes 2010). New information
collected and analyzed in 2010 provides
a better assessment of the potential for
kayak disturbance and the cumulative
effects of large numbers of kayaks in the
vicinity of the whales.

For the summer of 2010,
Soundwatch’s Kayak Education and
Leadership Program (KELP), San Juan
County Parks, and the San Juan Island
Kayak Association worked together to
update and refine a Kayaker Code of
Conduct as part of KELP. In 2010, the
San Juan County Park implemented a
required launch permit for boaters using
the park boat launch. Before boaters
could obtain a permit, they had to
attend a required Code of Conduct
Training conducted by KELP educators.
Commercial operators were required to
have all their guides trained by KELP
educators and have their guests sign
statements acknowledging that they had
been trained on the Code of Conduct by
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their guides. The code of conduct
includes information about the
Washington State law prohibiting
approach within 100 yards (91.4 m) of
Southern Resident killer whales, the Be
Whale Wise guidelines, and additional
guidelines such as staying close together
(rafting) when whales approach,
avoiding stopping at headlands to
remain out of the whales path, stopping
paddling if whales are within 100 yards
(91.4 m) (91.4 meters), and suggestions
for assessing their position and
remaining outside of the path of the
whales by moving offshore or inshore.

In addition to providing the
guidelines and training for kayakers
through the KELP education program,
Soundwatch also monitored kayak
activity and compliance of kayakers
with the recommendations in the code
of conduct to augment the Soundwatch
vessel monitoring program. From June
through September 2010, 594 total
incidents were observed (66 percent
commercial and 28 percent private)
when kayakers did not follow all
guidelines, with 171 incidents when
kayaks were within 100 yards (91.4 m)
of the whales. The most common
incidents were kayaks not rafted, parked
on headland or within kelp bed, parked
in the path of whales and stopped
within 100 yards (91.4 m) of whales
(Koski 2010b).

Williams et al. (2010) analyzed
impacts of kayaks on Northern Resident
killer whales and reported that kayaks
can have a significant impact on killer
whale behavior. Killer whales exhibited
increased probability of traveling
behavior, which indicates an avoidance
tactic, and decreased feeding activities
when kayaks were present (Williams et
al. 2010). For additional information on
the scientific assessment of kayak
impacts on killer whales see Comment
10: Scientific basis for regulations.
Based on the best available information,
the final regulations will apply to all
vessels including kayaks to reduce
impacts to the whales.

Comment 9: Exceptions. Commenters
provided a range of suggestions for
additional exceptions (i.e., kayaks and
sail boats, Washington State Ferries, all
vessels except whale watching) and
expressed disagreement with some of
the exceptions in the proposed rule
(vessels actively engaged in fishing).
Almost all of these comments were
specific to the proposed no-go zone. An
exception for kayaks to all regulations is
discussed under Comment 8: Scope and
Applicability. Several commenters
suggested wording changes regarding
the exception for ships in the shipping
lanes and their support vessels, and the
exception for vessels actively engaged in

fishing activities, and other suggested
exempting ferries and vessel engaged in
oil spill preparedness and training.

Response: Almost all of the
suggestions for additional exceptions or
fewer exceptions to the rule were
specific to the no-go zone. While the no-
go zone is not part of this final rule,
NMFS will consider the information on
exceptions and other aspects of a no-go
zone (see Comment 4: No-go zone) and
respond at a later date. NMFS has made
changes to the description of the
exception for vessels in the established
shipping lanes, known as the Traffic
Separation Scheme, to clarify when and
how it applies to certain vessels. NMFS
has also amended the language
regarding exceptions for vessels actively
engaged in fishing to include transfer of
catch, however, vessels transiting to or
from or scouting fishing areas are not
exempt from the regulations. We expect
impacts to these activities associated
with fishing to occur in close proximity
to whales only rarely and expect any
impacts from changing course to
maintain 200 yards (182.9 m) or to stay
out of the whales’ path to be minimal
(IEC 2010).

Ferries and vessels associated with oil
spill preparedness and training do not
target the whales and are not often in
close proximity, therefore, NMFS
expects the impacts from adjusting
course to avoid getting within 200 yards
(182.9 m) of the whales and to stay out
of their path on rare occasions will be
minimal. We have not included
exemptions for Washington State Ferries
or vessels associated with oil spill
preparedness or training based on the
expectation that these vessels will rarely
have to adjust their course to comply
with the regulations and that the
adjustments will be relatively easy to
achieve, minimal and short-term. For
example, Washington State Ferries
already adhere to the 100-yard (91.4 m)
guideline and should similarly be able
to adhere to a 200-yard (182.9 m)
regulation. Support vessels associated
with booming activities required for fuel
transfer or emergency pollution
response would be exempt from the
regulations based on the exemption for
safe operation; we amended the safety
exception to include these vessels.

Comment 10: Scientific basis for
regulations. Commenters raised
questions about the scientific
information used to support the vessel
regulations. Scientific information on
the vessel impacts to whales was called
biased, inconclusive, questionable, or
wrong. Commenters placed a higher
value on their personal observations
than on the results from published
studies and asserted that they have not

seen the whales changing their behavior
in response to vessels. Commenters
raised concerns that scientists
conducting scientific studies on killer
whale were biased against the whale
watch industry. Some commenters
highlighted that results were not
conclusive and challenged the
interpretation of specific research
results, questioning that increased
energy expenditure form avoiding
vessels or engaging in high energy
surface active behaviors, like breaching
and tail slapping, would result in a
negative impact on the whales. Other
commenters questioned the use of
models to estimate the potential impact
of vessel sound on the whales’ ability to
use echolocation to find prey in their
habitat. Several commenters questioned
the science used to demonstrate the
potential for kayaks to impact killer
whales primarily because it referred to
studies on species other than killer
whales in other geographic locations.

Response: NMFS relied on the best
available data to develop the proposed
and final regulations. The majority of
the information came from peer
reviewed scientific publications. To a
lesser extent, unpublished data,
personal accounts and other anecdotal
information also informed development
of the regulations. We gave greater
weight to sound peer reviewed studies
published in scientific journals than to
personal observation and interpretation.
These scientific studies use established
scientific methods, test hypotheses,
employ statistical analysis, and have
been peer reviewed and published in
scientific journals. These steps in the
scientific process reduce the potential
for bias in results. We reviewed all of
the best available information from
multiple independent scientists which
also limits the concerns about potential
bias related to one individual
researcher.

Several independent scientists have
reported behavioral changes in whale
swimming patterns, changes in
respiratory patterns, reduced time spent
foraging/feeding, and increased surface
active behaviors in the presence of
vessels. These studies provide multiple
lines of evidence regarding the nature
and degree of vessel impacts on the
behavior of killer whales. The data from
these studies have been rigorously
analyzed and the results are statistically
significant. Some of the reported
behavioral changes may not be obvious
to casual observers.

We acknowledge that there is some
uncertainty involved in interpretation of
the results in the peer reviewed
published papers. While we evaluated
the quality, applicability and
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uncertainty in the scientific
information, we also relied on a
conservative approach in weighing the
severity and likelihood of impacts from
vessels in light of the whales’ status as
an endangered species. The Noren et al.
(2009) study reported increased
energetically expensive surface active
behaviors in the presence of vessels, and
we considered the uncertainty regarding
the conclusions. For example, the
function of surface active behaviors is
not known for certain. Noren et al.
(2009) suggest these behaviors may
serve a role in communication to
promote group coordination, while
several commenters speculated that it
was play or that the whales enjoyed
showing off for whale watch boats.
Noren et al. (2009) also acknowledged
uncertainty based on the limits of the
study to provide details on all of the
variables that determine whether vessel
presence elicits a response in the
whales. Even with the uncertainty about
the function of the behaviors and some
of the conclusions, we did consider the
increased energy expenditure as an
important result. We were conservative
in assuming that increased energy
expenditure likely has a negative impact
on the whales, particularly in light of
the concerns regarding reduced prey for
the whales and other studies that found
short-term behavioral responses can
have long-term consequences for
individuals and populations (Lusseau
and Bejder 2007).

With field studies of wild animals
there will always be some uncertainties
because it is not possible to control for
all of the variables. In addition, there are
some hypotheses that cannot be tested
with wild animals in the field. We
routinely use models with inherent
assumptions to help fill these data gaps
and inform our decisions. For example,
there is no direct data to measure a
reduction in the efficiency of
echolocation in the presence of vessel
sound. Instead, we relied on a model
created to estimate the vessel sound
under varying conditions and calculate
a reduction in echolocation efficiency.
This model is based on data collected
on the whales’ hearing capabilities,
sound recordings of vessels, sound
propagation models, and some
assumptions about the whales’ ability to
detect a salmon in the water column.
We believe these assumptions are
justified by the available information.

In the case of assessing the impact of
kayaks on killer whales, we relied on
studies done on similar species in other
locations and research results that
indicated trends, but were not
conclusive. Several commenters
questioned our reliance on studies of

the effects of kayaks on dolphins to
support a conclusion that kayaks have
the potential to disturb killer whales.
Although we believe the dolphin
studies give insight into effects on killer
whales (the largest member of the
dolphin family), in response to these
comments, we secured additional
analysis of available data on Northern
Resident killer whales. Williams et al.
(2010) assessed the effects of kayak
presence on Northern Resident killer
whales and reported that kayaks can
have a significant impact on killer
whale behavior. In previous studies,
Williams et al. (2006) reported changes
to killer whale behavior from boat
presence, pooling kayaks and motorized
vessels together. In their recent study,
the presence of both types of vessels
was analyzed separately for data from
1995-2004. In the presence of only
kayaks, the probability that the whales
will shift to travel behavior from other
behavior states (including feeding)
significantly increased compared to
situations with no vessels present,
which indicates an avoidance tactic. As
a result, the whales spent significantly
more time traveling when in the
presence of kayaks than they did under
no-boat conditions (11 percent increase
in time spent traveling). Consistent with
previous studies, killer whales
significantly reduced overall time spent
feeding in the presence of kayaks and
powerboats compared to no-boat
conditions (30 percent decrease in time
spent feeding). With respect to both
kayaks and motorized vessels, the
duration of feeding decreased and the
overall proportion of time spent feeding
decreased when vessels were present,
regardless of the type of vessel. One
model suggested that the effect of
kayaks on feeding activity was perhaps
less pronounced than the effect of
powerboats on feeding activity. The
types of effects vessels have on foraging
activities seem to be similar whether the
boats involved are kayaks or other types
of vessels, but the whales may use
different avoidance tactics to deal with
the two types of vessels (Williams et al.
2010).

Comment 11: Economic analysis.
Comments from individuals,
commercial whale watch and other
industry associations focused on the
economic analysis and disagreed with
some conclusions in the EA.
Commenters believed that NMFS did
not adequately evaluate potential
economic impacts from new vessel
regulations to whale watching
businesses, kayak companies,
recreational and commercial fishing
communities, and the local economy in

the San Juan Islands. In addition,
several people providing oral comments
were concerned that the economic
analysis was conducted by a contractor
outside of the Puget Sound area. Other
commenters suggested that the proposed
regulations would have a positive
economic impact by protecting the
whales, which draw large numbers of
people to the area.

Response: In comments on the ANPR
and on the proposed rule, whale watch
operators expressed concerns regarding
the economic impacts to their business
from reduced participation in
commercial whale watch trips
conducted at 200 yards (182.9 m) from
the whales. In the Pacific Whale Watch
Association comments on the proposed
rule, they suggested that at least one
company would go out of business and
estimated a 30 percent reduction in the
number of companies participating in
the industry over three years and a drop
in revenue for the remaining 70 percent.
No commenters provided data to
support this assertion. The comments
summarized information from informal
surveys of customers indicating that
they would not book a trip if they would
be watching from 200 yards (182.9 m).
The whale watch association also
asserted that one of their most
frequently asked questions is “How
close can we get?” and 5 percent of
bookings are lost when they answer
“100 yards (91.4 m).” In the comments,
the whale watch association
acknowledged that their informal
communications with customers were
admittedly not “scientifically accurate
surveys”. The information from the
informal customer surveys also
contradicts information from published,
peer reviewed, scientifically conducted
surveys about the important features of
trips for customers. Our analysis of the
likely impacts to the whale watch
industry relied on the published, peer
reviewed, and scientifically conducted
surveys using accepted statistical
methods rather than the anecdotal
information provided by the industry.
As part of implementation of new
regulations, NMFS will monitor to
evaluate effectiveness of the regulations,
as well as identify any unanticipated
impacts in order to inform adaptive
changes to the regulation.

To analyze economic impacts of
alternative regulations, NMFS
contracted with Industrial Economics,
Incorporated (IEC), which has its
headquarters in Massachusetts. IEC also
has employees located in the Pacific
Northwest. IEC has extensive expertise
conducting economic analyses regarding
actions taking place in Washington State
waters, including Puget Sound. IEC has
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gathered data and worked on multiple
projects in the area, including salmon
and killer whale critical habitat
designations. In response to concerns
raised in public comments about IEC’s
lack of local knowledge, IEC identified
local economics experts from the
University of Washington to review the
draft economics analysis, help identify
additional data, and contribute to the
final economic analysis. The local
economics experts reviewed the data
sources, analysis methods, and
assumptions about the study area. They
supported the data and methods used.
The local experts provided suggestions
for clarifications of some assumptions,
more detailed descriptions of data
sources and methods, and inclusion of
additional information on the positive
impacts of protecting the whales (i.e.,
existence values.) They did not identify
any additional data sources to inform
the analysis. IEC incorporated the
results of this additional local review
into the final economic analysis.

The economic analysis considers the
potential that the Southern Resident
killer whales could go extinct without
regulatory protection and, therefore,
reduce the value of the whale watching
industry and contributions to the local
economy. The economic analysis also
indicates that the continued existence of
rare species, including marine
mammals, has a broad-based economic
benefit separate from the viability of the
whale-watching industry. The
Endangered Species Act protects species
that are in danger of or threatened with
extinction and states that “these species
are of esthetic, ecological, educational,
historical, recreational and scientific
value to the Nation and its people.”
Independent research also demonstrates
the value that the public places on
protection and recovery of endangered
species including marine mammals
(Loomis and Larson 1994).

Comment 12: Legal issues. Several
comments included concerns regarding
the legality of NMFS regulating vessel
traffic in the transboundary area of Haro
Strait with respect to the Treaty of 1846
between the United States and the
United Kingdom [Canada] regarding
maritime boundaries and rights of
navigation. There were also comments
suggesting that all whale watching
activity is illegal because it involves
“pursuit,” which is prohibited under the
Endangered Species Act. Some
comments also questioned our
compliance with Executive Order 12866
and the Regulatory Flexibility Act.

Response: Neither the proposed nor
the final regulations violate the 1846
Treaty. NMFS has the authority to
establish vessel regulations (including

the proposed no-go zone) to protect
killer whales from vessels in United
States waters and related activities
under various domestic laws including
the Endangered Species Act (ESA) and
the Marine Mammal Protection Act
(MMPA). Both the proposed and the
final vessel regulations are reasonable
and consistent with a coastal nation’s
ability to regulate the navigation of
vessels in its territorial seas and internal
waters under international law.

The ESA prohibits the “take” of
endangered species, which it defines to
mean “harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture or
collect, or to attempt to engage in any
such conduct.” The statute does not
define the term “pursue” nor have we
adopted regulations defining pursuit.
Under both the ESA and MMPA, there
are no exceptions to the take prohibition
for whale watching; therefore wildlife
viewing must be conducted in a manner
that does not cause take. To promote
responsible and sustainable marine
animal viewing that avoids take, NMFS
has worked with a variety of whale
watch industries in multiple regions to
develop numerous education programs,
viewing guidelines and regulations. The
agency believes that whale watching
enhances marine mammal conservation
by increasing education and fostering
stewardship. The Recovery Plan for
Southern Resident killer whales
describes the educational benefits of
whale watching and identifies actions
such as supporting naturalist trainings
(NMFS 2008). This is also the case for
other species. The Recovery Plan for
North Atlantic Right Whales includes a
section on whale watching and includes
actions regarding educating vessel
operators about regulations and
guidelines as well as training whale
watch naturalists and including
conservation messages to whale
watchers (NMFS 2005). For this reason,
we have not sought to curtail
responsible viewing by applying an
expansive interpretation to the
prohibition on “pursuit.” For additional
information on NMFS’ nationwide
efforts to promote responsible wildlife
viewing, please visit http://
www.nmfs.noaa.gov/pr/education/
viewing.htm.

We conducted a Regulatory Impact
Review/Regulatory Impact Assessment
(RIR/RIA) in accordance with Executive
Order 12866 and the Regulatory
Flexibility Act. We incorporate this
assessment and the Final Regulatory
Flexibility Analysis into the final EA as
Chapter 6. The RIR/RIA summarizes the
costs and benefits of alternative
regulations, including the No-action
Alternative of not promulgating

regulations. The final EA, including
RIR/RIA analysis, and separate
economic analysis (IEC 2010) contain all
the elements required of a RIR/RIA. The
RIR/RIA also serves as a basis for our
determination on whether the proposed
action is a “significant regulatory action”
under the criteria provided in Executive
Order 12866.

Comment 13: NMFS should address
other threats. Many oral and public
comments cited the threats of pollution
and contamination and insufficient
salmon prey for the whales. A small
number of comments raised concerns
about use of Navy sonar. Some
commenters suggested we should focus
on these threats rather than vessel
regulations, while other commenters
supported the regulations and
encouraged NMFS to also address the
other threats.

Response: Promulgation of vessel
regulations to protect Southern Resident
killer whales is just one part of a
comprehensive recovery program to
address all of the major threats to the
whales. The Recovery Plan for Southern
Resident Killer Whales includes actions
to address each of the threats and there
are many ongoing efforts in the region
to restore depleted salmon populations,
clean up the Puget Sound ecosystem,
develop a response plan for oil spills,
use existing MMPA and ESA
mechanisms to address sounds like
Navy sonar, conduct education and
outreach activities, and implement other
actions in the plan (NMFS 2008). For
more information on implementation of
the recovery plan, please visit http://
www.nwr.noaa.gov/Marine-Mammals/
Whales-Dolphins-Porpoise/Killer-
Whales/Recovery-Implement/index.cfm.
For specific information on salmon
recovery, please visit http://
www.salmonrecovery.gov and for more
information on efforts to address
pollution and contaminants, please visit
http://www.psp.wa.gov/. To the extent
that actions authorized, funded, or
carried out by a Federal agency may
affect species listed under the ESA, the
agency is required to consult with
NMEFS pursuant to ESA section 7, 16
U.S.C. 1536, and its implementing
regulations.

Comment 14: Education about
regulations. A number of commenters
suggested that for new regulations to be
effective it was essential to have a strong
educational component.

Response: We agree that educating the
public and industry is essential to
promote compliance with any new
regulations and achieve a reduction in
vessel impacts to the whales. We
recognize that adopting regulations that
are different from the current voluntary
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guidelines and State law may present
some challenges. The new regulations,
however, are largely extensions or
expansions of the existing guidelines
and Washington law. Additionally, the
current infrastructure includes
enforcement, monitoring, and
stewardship groups, who will be
available to assist with an education
campaign to inform boaters about the
new regulations and the scientific
information on which they are based.
We have developed an implementation
plan for the new regulations that
includes an active education program
with our many partners including
WDFW, the U.S. Coast Guard,
Soundwatch, Straitwatch, and the
Department of Fisheries and Oceans
Canada. As part of an education
program we will continue to work with
partners on guidelines for safe operating
procedures in the vicinity of whales.

Comment 15: Enforcement. Many
commenters stressed the importance of
enforcement for any new regulations to
be effective. While some comments
suggested that enforcing current
guidelines and the state law would be
sufficient to protect the whales, others
supported the proposed regulations if
there were sufficient resources to
enforce new regulations.

Response: We agree that enforcement
is essential to promote compliance with
any new regulations and achieve a
reduction in vessel impacts to the
whales. Vessel operators are more likely
to adhere to mandatory specific
regulations than to the current voluntary
guidelines. This likelihood for any
particular rule would be affected by the
clarity of the rules, motivations to
comply, and the level of monitoring and
enforcement. It is reasonable to assume
that commercial operators would know
about mandatory regulations, for the
same reasons that they are familiar with
the current specific voluntary
guidelines, and would have strong
incentives to comply to protect their
business reputation. Recreational
boaters are also more likely to comply
with mandatory regulations, although
they may be less likely to know the
details of mandatory regulations than
are commercial operators. Regulations
with specific distances to the whales
provide new tools for enforcement, so
that cases are more straightforward and
based on an objective criteria, like
distance, rather than demonstrating
changes in the behavior of the whales
with respect to a specific action.
Distance regulations are in place for
other marine mammals and the NOAA
Office for Law Enforcement has
experience enforcing this type of
regulations. In general, promulgation of

specific mandatory regulations is likely
to increase enforcement capability and
compliance, which will result in fewer
incidents between vessels and whales
than occurs under the current regime.
We have developed an implementation
plan for the new regulations that
includes an active education program
with our many partners including
WDFW, the U.S. Coast Guard,
Soundwatch, Straitwatch, and the
Department of Fisheries and Oceans
Canada. See above Comment 1:
Mandatory regulations versus voluntary
guidelines and Comment 2: Enforce
state law and maintain current
guidelines, for additional information
describing the current guidelines and
regulations and our determination
regarding the need for these new
Federal regulations to protect the
whales.

Comment 16: Monitoring
effectiveness of regulations. Several
commenters who supported the vessel
regulations suggested that monitoring
the effectiveness of regulations would
be an important step to assess
compliance and the benefit to the
whales and identify and needed changes
in the future. Several commenters
expressed concern about the
regulations, but were more supportive if
there was a periodic review in place to
evaluate the regulations.

Response: We agree that monitoring
effectiveness of the regulations is an
important part of an adaptive
management process to ensure the
regulations are effective in protecting
the whales and to identify any
unforeseen impacts to local
communities. The success of a
regulatory program to address vessel
impacts is vital to recovery of the
Southern Resident killer whales.
Therefore, we will monitor the
effectiveness of the final regulations and
consider altering the measures or
implementing additional measures if
appropriate. We will continue to collect
data on vessel activities in the vicinity
of the whales to assess the anticipated
increase in compliance with mandatory
regulations and reduction in impacts to
the whales. As described above (see
Comment 3: Approach regulation,
Comment 4: No-go zone, and Comment
11: Economic analysis) we will also
continue to gather information and
further consider the proposed no-go
zone as an additional measure to protect
the whales.

Comment 17: Consistent regulations
in the United States and Canada.
Several commenters supported
consistent regulations in both United
States and Canadian waters to assist

with educating boaters and provide
adequate protection for the whales.

Response: Southern and Northern
Resident killer whales are listed as
endangered and threatened,
respectively, under the Species at Risk
Act in Canada. We have coordinated for
several years with the Canadian
Department of Fisheries and Oceans to
develop consistent guidelines for
boaters operating in the waters of both
countries. We will continue
coordinating on guidelines and provide
support for any efforts in Canada to also
consider 200-yard (182.9 m) approach
guidelines or regulations to maintain
consistency and provide a benefit to the
whales. Even without similar
regulations in Canada, this rulemaking
will provide substantial benefits to the
Southern Residents because the whales
spend considerable time in United
States waters.

Comment 18: Technical changes.
Several commenters including the U.S.
Coast Guard suggested technical
wording changes to ensure accuracy
with other regulations or improve
clarity of the rule.

Response: NMFS agreed with a
number of the suggestions for small
technical changes and made appropriate
changes to the final rule and EA to
ensure accuracy and improve clarity. In
some cases we eliminated wording to
simplify the regulations, such as
removing the second sentence
describing the 200-yard (182.9 m)
approach prohibition.

Final Rule

Current efforts to reduce vessel
impacts have not been sufficient to
address vessel interactions that have the
potential to harass and/or disturb killer
whales by causing injury or disruption
of normal behavior patterns (See Need
for New Regulations). These regulatory
measures are designed to protect killer
whales from vessel impacts and will
support recovery of Southern Resident
killer whales. We are issuing these
regulations pursuant to our rulemaking
authority under MMPA section 112(a)
(16 U.S.C. 1382(a)), and ESA 11(f) (16
U.S.C. 1540(f)). These final regulations
also are consistent with the purpose of
the ESA “to provide a program for the
conservation of [* * *] endangered
species” and “the policy of Congress that
all Federal departments and agencies
shall seek to conserve endangered
species [* * *] and shall utilize their
authorities in furtherance of the
purposes of [the ESA].” 16 U.S.C.
1531(b), (c).

As part of the rulemaking process, we
first published an ANPR and then a
proposed rule that included proposed
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regulations with three elements that
would prohibit motorized, non-
motorized, and self-propelled vessels in
inland waters of Washington from:

(1) Causing a vessel to approach within
200 yards (182.9 m) of any killer whale;
(2) entering a restricted zone along the
west coast of San Juan Island during a
specified season, and (3) intercepting
the path of any killer whale in inland
waters of Washington. Based on public
comments we are issuing final
regulations with only two of the
elements that were in the proposed rule.

Public comments on the no-go zone
raised several suggested alternatives that
we had not fully analyzed in the draft
EA. In addition, we recognize that to be
effective, regulations must be
understood by the public and have a
degree of public acceptance. Because of
the many alternatives suggested by the
public, and because of the degree of
public opposition, we have decided to
gather additional information and
conduct further analysis and public
outreach on the concept of a no-go zone.
Therefore, the final rule does not adopt
a no-go zone. We will pursue this
additional work expeditiously because
the best available information indicates
there would be a significant
conservation benefit to the whales if
they were free of all vessel disturbance
in their core foraging area.

The following sections pertain to the
final regulations prohibiting motorized,
non-motorized, and self-propelled
vessels in inland waters of Washington
from: (1) Causing a vessel to approach,
in any manner, within 200 yards (182.9
m) of any killer whale, and (2)
intercepting the path of any killer whale
in inland waters of Washington. Below
we describe the scope and applicability,
requirements and rationale for the final
regulations.

Scope and Applicability

Application to All Killer Whales:
Under the MMPA and ESA the final
regulations will apply to all killer
whales. Although killer whales are
individually identifiable through photo-
identification, individual identification
requires scientific expertise and
resources (i.e., use of a catalog) and
cannot always be done immediately at
the time of the sighting. It would be
difficult for boaters, especially
recreational boaters without expertise
and experience with killer whales, to
identify the individuals in the ESA-
listed Southern Resident DPS or even to
identify killer whales to ecotype
(resident, transient, offshore). Requiring
boaters to know which killer whales
they are observing is not feasible.
Section 11(f) of the ESA provides NMFS

with broad rulemaking authority to
enforce the provisions of the ESA. In
addition, section 112(a) of the MMPA
provides NMFS with broad authority to
prescribe regulations that are necessary
to carry out the purposes of the statute.
Providing protection for all killer
whales is a practical consideration
because boaters cannot tell different
types of killer whales apart and will also
reduce the risk of disturbance or injury
for all types of killer whales which is
consistent with the purpose of the
MMPA.

Geographic Area: Regulations will
apply to vessels in inland waters of
Washington under U. S. jurisdiction.
Inland waters include a core summer
area for the whales around the San Juan
Islands, as well as a fall foraging area in
Puget Sound and transit corridor along
the Strait of Juan de Fuca. These three
areas make up over 2,500 square miles
and were designated as critical habitat
for Southern Resident killer whales (71
FR 69054; November 29, 2006). These
regulations will apply to an area similar
to designated critical habitat, including
inland waters of the United States east
of a line connecting Cape Flattery,
Washington (48°23'10” N./124°43°32”
W.), Tatoosh Island, Washington
(48°23’30” N./124°44’12” W.), and
Bonilla Point, British Columbia
(48°35’30” N./124°43°00” W.) and south
of the U.S./Canada international
boundary. The shoreline boundary is
the charted mean high water line cutting
across the mouths of all rivers and
streams.

Vessels Subject to Final Rule: The
regulations apply to all motorized and
non-motorized vessels in the inland
waters of the United States described
above. All vessels in U.S. waters,
including foreign flag vessels, and
persons not citizens of the United States
are subject to the jurisdiction of the
United States to the extent consistent
with recognized principles of
international law, including treaties and
international agreements to which the
United States is signatory. Commercial
and recreational whale watch vessels
include both motorized and non-
motorized vessels (i.e., kayaks and sail
boats), both of which can cause
disturbances to whales. While kayaks
are small and quiet, they have the
potential to disturb whales as obstacles
on the surface. Kayaks may startle
marine mammals by approaching them
without being heard (Mathews 2000).
Data indicate that substantial numbers
of kayakers failed to follow existing
voluntary guidelines, and in a study of
sea lions, Mathews (2000) found that
kayakers were significantly more likely
to approach wildlife closely. Kayakers

may approach wildlife more closely
because they may be more apt to
overestimate distance because of their
low aspect on the water, and to assume
they are less likely to disturb wildlife
than other vessels (Mathews 2000). In
studies comparing effects of motorized
and non-motorized vessels on dolphins,
the type of vessel did not matter as
much as the manner in which the boat
moved with respect to the dolphins
(Lusseau 2003b). Some dolphins’
responses to vessels were specific to
kayaks or were greater for kayaks than
for motorized vessels (Lusseau 2006,
Gregory and Rowden 2001, Duran and
Valiente 2008). Several studies that have
documented changes in behavior of
dolphins and killer whales in the
presence of vessels include both
motorized and non-motorized vessels in
their analysis (Lusseau 2003b, Nichols
et al. 2001, Trites et al. 2007, Noren et
al. 2007, 2009).

In response to public comments
regarding our reliance on studies of
kayak impacts involving other species,
NMEFS secured additional analysis of
available data on Northern Resident
killer whales and behavioral responses
to kayaks. Williams et al. (2010)
analyzed the effects of kayak presence
on Northern Resident killer whales and
reported that kayaks can have a
significant impact on killer whale
behavior. In previous studies, Williams
et al. (2006) reported changes to killer
whale behavior from boat presence,
pooling kayaks and motorized vessels
together. In their recent study, the
presence of both types of vessels was
analyzed separately for data from 1995—
2004. In the presence of only kayaks, the
probability that the whales will shift to
travel behavior from other behavior
states (including feeding) significantly
increased compared to no-boat
conditions, which indicates an
avoidance tactic. As a result, the whales
spent significantly more time traveling
when in the presence of kayaks than
they did under no-boat conditions (11
percent increase in time spent
traveling). Consistent with previous
studies, killer whales significantly
reduced overall time spent feeding in
the presence of kayaks and powerboats
compared to no-boat conditions (30
percent decrease in time spent feeding).
With respect to both kayaks and
motorized vessels, the duration of
feeding decreased and the overall
proportion of time spent feeding
decreased when vessels were present,
regardless of the type of vessel. One
model suggested that the effect of
kayaks on feeding activity was perhaps
less pronounced than the effect of
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powerboats on feeding activity. The
types of effects vessels have on foraging
activities seem to be similar whether the
boats involved are kayaks or other types
of vessels, but the whales may use
different avoidance tactics to deal with
the two types of vessels (Williams et al.
2010).

While the specific information on
impacts to killer whales from kayaks is
preliminary at this time, we have taken
a conservative approach in assessing
this information in light of the
endangered status of the Southern
Residents. We have considered the
information with respect to cumulative
impacts as well as the other threats to
killer whale survival and recovery. Even
if the effects are small for individual
kayakers, there are large numbers of
kayakers targeting the whales and the
cumulative impacts of both kayaks and
other types of vessels are significant. In
June to September 2010, Soundwatch
monitored zones out to %z mile from
shore and observed over 2,100 kayaks in
the monitoring zones with the whales
and up to 41 kayaks with the whales at
one time. Soundwatch observed 594
incidents of kayakers not following
recommended guidelines. The
cumulative impact of kayaks and all
vessels and their effect on feeding
behavior is particularly important
because we are concerned about the
whales’ ability to get sufficient prey to
maintain their health. Based on all of
the information available and a
conservative approach to protect
endangered Southern Residents, NMFS’
final regulations protect killer whales
from both motorized and non-motorized
vessels.

Exceptions: Five specific categories of
vessels will be exempt from the vessel
regulations: (1) Government vessels, (2)
cargo vessels transiting in the shipping
lanes, (3) research vessels, (4) fishing
vessels actively engaged in fishing, and
(5) vessels limited in their ability to
maneuver safely. These exceptions are
based on the likelihood of certain
categories of vessels having impacts on
the whales and the potential adverse
effects involved in regulating certain
vessels or activities.

Available data on vessel effects on
whales from Soundwatch (Koski 2007,
2008, 2009, 2010a), Bain (2007) and
Giles and Cendak (2010) indicate that
commercial and recreational whale
watch vessels are more likely to affect
killer whales. This is because operators
of whale watching vessels are focused
on the whales, track the whales’
movements, spend extended time with
the whales, and are therefore most often
in close proximity to the whales. Other
vessels such as government vessels,

commercial and tribal fishing boats,
cargo ships, tankers, tug boats, and
ferries do not target whales in their
normal course of business. Soundwatch
(Koski 2007, 2008, 2009, 2010a) and
Bain (2007) report that these types of
vessels combined comprise only 6
percent or less of vessels within 72 mile
of the whales from 2006-2009. In 2010
there was a higher percent of
commercial fishing vessels observed
within 72 mile of the whales which was
likely due to increased fishery openings
coinciding with presence of whales
(Koski 2010b). In 2007-2008, Giles and
Cendak (2010) recorded the distance of
vessels from the whales using an
integrated GPS, range finder and
compass and reported only 21 ferries
and 22 shipping vessels out of 11,710
vessels observed within 1,000 yards of
the whales (0.4 percent). In addition,
these vessels generally move slowly and
usually in a predictable straight path,
which reduces the risk of strikes to
whales. While NMFS recognizes that
sound from large vessels has the
potential to affect whales even at great
distances, the primary concern based on
available information is the sound from
small, fast moving vessels moving in
close proximity to the whales and
targeting the whales.

Ferries and vessels associated with oil
spill preparedness and training do not
target the whales and are not often in
close proximity; therefore, NMFS
expects the impacts from adjusting
course to avoid getting within 200 yards
(182.9 m) of the whales and to stay out
of their path on rare occasions will be
minimal. We have not included
exemptions for Washington State
Ferries, other publicly operated ferries,
or vessels associated with oil spill
preparedness or training based on the
expectation that these vessels will rarely
have to adjust their course to comply
with the regulations and that the
adjustments will be relatively easy to
achieve, minimal and short-term. For
example, Washington State Ferries
already adhere to the 100-yard (91.4 m)
guideline and should similarly be able
to adhere to a 200-yard (182.9 m)
regulation.

Vessels engaged in scientific research
do closely approach killer whales to
obtain photographs, collect a variety of
samples, and observe behavior.
Researchers must obtain permission
from NMFS before they may legally
closely approach the whales. Before
permitting research, NMFS evaluates
the potential effects of these activities
under both the ESA and MMPA.
Expertise of researchers, operating
procedures, and permit terms and
conditions reduce the potential impacts

to whales. In issuing permits, NMFS
weighs the benefit of the research to the
whales’ survival and recovery against
the harmful impacts of close
approaches.

Regulating some categories of vessels
could cause adverse impacts.
Government vessels are often critical to
safety missions, such as search and
rescue operations, enforcement,
pollution response and activities critical
to national security. The movement of
large commercial vessels in U.S. and
Canadian waters in the area are
managed by the Puget Sound Vessel
Traffic Service and the Cooperative
Vessel Traffic Service, which are
designed to efficiently and safely
manage vessel transits in the shared
waters of the U.S. and Canada. U.S.
regulations require power-driven vessels
40 meters or greater in length, while
navigating or towing vessels eight or
more meters in length, and vessels
certificated to carry 50 or more
passengers for hire when engaged in
trade to participate in the Vessel
Movement Reporting System (VMRS)
(Navigation and Navigable Waters, 33
CFR 161). These ships generally follow
well-defined navigation lanes
established by the International
Maritime Organization (IMO), known as
Traffic Separation Schemes (TSS) (rules
for vessel conduct is established by U.S.
Coast Guard Navigation Rule 10). If
large ships following traffic lanes or
making their way to or from the lanes
were required to make sudden or
unpredictable movements to avoid close
approaches to whales, it may impact the
good order and predictability of
maritime traffic, as well as adversely
affect navigation safety, thus increasing
the risk of collision and groundings. For
the safety of vessel navigation, large
ships are sometimes escorted or assisted
by smaller vessels such as tug boats,
which sometimes navigate just outside
the designated lanes. Sudden or
unpredictable movements by these
escort vessels, in order to avoid close
approaches to whales, could also
increase the risk of collisions and pose
safety hazards. Support vessels
associated with booming activities
required for fuel transfer or emergency
pollution response would also be
exempt from the regulations based on
the exemption for safe operation.

Commercial fishing vessels, in which
the fish harvested are intended to enter
commerce, when actively engaged in
fishing are exempt from the new
regulatory requirements. If they were
required to follow regulations while
actively engaged in fishing, it could
compromise gear or catch. Also, treaty
Indian fishing vessels actively engaged
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in fishing are exempt from the new
regulatory requirements. Exempting
treaty Indian fishing vessels is
consistent with treaty fishing rights and
use of Usual and Accustomed fishing
areas. NMFS is also exempting vessels
from any regulations if the exemption is
required for the safe operation of a
vessel to avoid adverse effects to public
safety.

Based on these considerations, NMFS’
final regulations include several
exceptions. The burden would be on the
vessel operator to prove the exception
applies, and vessel operators would not
be exempt from the take prohibitions
under the MMPA or ESA. Federal
government vessels would not be
exempt from consultation requirements
under Section 7 of the ESA. The
following exceptions apply to all
regulations:

(1) The regulations would not apply
to Federal Government vessels operating
in the course of official duty or to state
and local government vessels engaged in
official duties involving law
enforcement, search and rescue, or
public safety.

(2) The regulations would not apply
to vessels participating with a Vessel
Traffic Service (VTS) and following a
Traffic Separation Scheme or complying
with a VTS Measure of Direction. This
also includes boats escorting vessels in
the traffic lanes, such as tug boats.

(3) The regulations would not apply
to activities, such as scientific research,
authorized through a permit issued by
the National Marine Fisheries Service
under part 222, subpart C, of this
chapter (General Permit Procedures) or
through a similar National Marine
Fisheries Service authorization.

(4) The regulations would not apply
to treaty Indian and commercial fishing
vessels lawfully engaged in actively
setting, retrieving, or closely tending
fishing gear or transferring catch. (Note:
The regulations would apply to all
fishing vessels, including treaty Indian
and non-treaty vessels, transiting to or
from fishing areas.)

(5) The regulations would not apply
to vessel operations necessary for safety
to avoid an imminent and serious threat
to a person or vessel, including when
necessary for overall safety of
navigation, to comply with the
Navigation Rules, or in direct support of
environmental protection.

Requirements

Approach Restrictions: The final
regulations prohibit vessels from
approaching any killer whale in the
inland waters of Washington closer than
200 yards (182.9 m). This includes
approaching, in any manner, including

by interception (i.e., placing a vessel in
the path of an oncoming killer whale, so
that the whale surfaces within 200 yards
(182.9 m) of the vessel, or positioning a
vessel so that wind or currents carry the
vessel to within 200 yards (182.9 m) of
a whale).

Prohibition against parking in the
whales’ path: The final regulations
require vessels to keep clear of the
whales’ path within 400 yards (365.8 m)
of the whales. Parking in the path
includes interception (positioning a
vessel so that whales surface within 200
yards (182.9 m) of the vessel, or so that
wind or water currents carry the vessel
into the path of the whales).

Rationale for Regulations

The endangered Southern Resident
killer whales are a small population
with only 86 whales in the population
at the end of 2010. The Southern
Residents underwent an almost 20
percent decline from 1996 to 2001, and
while there were several years of
population increases following 2001,
there have also been recent years with
declines.

Our listing decision and the Recovery
Plan for Southern Resident killer whales
identified three major threats to their
continued existence, all of which likely
act in concert—prey availability,
contaminants, and vessel effects and
sound. While we and others in the
region are working to restore salmon
runs and minimize contamination in
Puget Sound, these efforts will likely
take many years to provide benefits for
killer whales. In contrast, the threats
posed by vessels can be reduced quickly
by regulating vessel activities. The
primary objective of promulgating these
regulations is to manage the threats to
killer whales from vessels, in support of
the recovery of Southern Residents.

Monitoring groups such as
Soundwatch have reported that the
mean number of vessels following a
given group of whales within 2 mile
increased from five boats in 1990 to an
average of about 15—-20 boats during
May through September, for the years
1998 through 2010 (Osborne et al. 1999;
Baird 2001; Erbe 2002; Marine Mammal
Monitoring Project 2002; Koski 2004,
2006, 2007, 2008, 2009, 2010a, 2010b).
At any one time, the observed numbers
of commercial and recreational whale
watch boats around killer whales can be
much higher. Monitoring groups have
collected several years of data on
incidents when vessels are not adhering
to the guidelines and the whales may be
disturbed. From 2006-2010, there were
between 1,085 (2007) and 2,527 (2009)
reported incidents per year where
vessels did not follow the guidelines

during the time the observers were
present (Koski 2007, 2008, 2009, 2010a,
2010b). Since observers were not
present during all days and all hours, it
is likely that there were more incidents
than those reported. In 2009, there were
2,527 incidents, and the majority were
committed by private boaters (72
percent) and Canadian commercial
operators (8 percent). Of the 1,067
incidents in 2010, the majority were
committed by private boaters (64
percent) and Canadian commercial
operators (10 percent) (Koski 2010a,
2010b). The most common incidents
also reflect this pattern and are most
often committed by private boaters and
Canadian commercial whale watch
vessels. The four most commonly
observed incidents in 2010, and for the
last several years, were parking in the
path, vessels motoring inshore of
whales, vessels motoring within 100
yards (91.4 m) of whales, and vessels
motoring fast within 400 yards (365.8
m) of the whales (Koski 2008, 2009,
2010a, 2010b).

For the summer of 2010,
Soundwatch’s Kayak Education and
Leadership Program (KELP), San Juan
County Parks, and the San Juan Island
Kayak Association worked together to
update and refine a Kayaker Code of
Conduct as part of KELP. In addition to
providing the guidelines and training
for kayakers through the KELP
education program, Soundwatch also
monitored kayak activity and
compliance of kayakers with the
recommendations in the code of
conduct to augment the Soundwatch
vessel monitoring program. From June
through September 2010, 594 incidents
were observed (66 percent commercial
and 28 percent private) and the most
common incidents were kayaks not
rafted, parked on headland or within
kelp bed, parked in the path of whales
and stopped within 100 yards (91.4 m)
of whales.

The specific threats from these vessel
incidents include (1) risk of strikes,
which can result in injury or mortality,
(2) behavioral disturbance, which
increases energy expenditure and
reduces foraging opportunities, and (3)
acoustic masking, which interferes with
echolocation and foraging, as well as
communication. Southern and Northern
Resident killer whales have been
injured or killed by collisions with
vessels. Some whales have sustained
injuries from propeller blades and have
eventually recovered, one was instantly
killed, and several mortalities of
stranded animals have been attributed
to vessel strikes in recent years (Visser
1999; Ford et al. 2000; Visser and Fertl
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2000; Baird 2001; Carretta et al. 2001,
2004, Gaydos and Raverty 2007).

As described in the background
section of this final rule and in the EA,
it is well documented that killer whales
in the Pacific Northwest respond to
vessels engaged in whale watching
(including kayaks) with short-term
behavioral changes. Examples of short-
term behavioral responses include
increases in direction changes,
respiratory intervals, and surface active
behaviors, all of which can increase
energy expenditure (Bain et al. 2006;
Noren et al. 2007, 2009; Williams et al.
2009). Southern Residents also spend
less time foraging in the presence of
vessels (Bain et al. 2006, Lusseau et al.
2009; Giles and Cendak 2010; Williams
et al. 2010). Williams et al. (2006)
estimated that increased energy
expenditure may be less important than
the reduced time spent feeding and the
resulting likely reduction in prey
consumption in the presence of vessels.
Vessels in the path of the whales can
interfere with important social
behaviors such as prey sharing (Ford
and Ellis 2006) or with behaviors that
generally occur in a forward path as the
whales are moving, such as nursing
(Kriete 2007).

Vessel sounds may mask or compete
with and effectively drown out calls
made by killer whales, including
echolocation used to locate prey and
other signals the whales rely upon for
communication and navigation.
Masking of echolocation reduces
foraging efficiency (Holt 2009), which
may be particularly problematic if prey
resources are limited. Vessel noise was
predicted to significantly reduce the
range at which echolocating killer
whales could detect salmon in the water
column. Holt (2009) reported that the
detection range for a killer whale
echolocating on a Chinook salmon
could be reduced 88 to 100 percent by
the presence of a moving vessel within
100 yards (91.4 m) of the whale.
Masking sound from vessels could affect
the ability of whales to coordinate their
feeding activities, including searching
for prey and prey sharing. Foote et al.
(2004) attributed increased duration of
primary communication calls to
increased vessel traffic and a recent
study also found similar increased
durations for a larger number of calls
(Wieland et al. 2010). Holt et al. (2009)
found that killer whales increase their
call amplitude in response to vessel
noise.

Energetic costs from increased
behavioral disturbance and reduced
foraging can decrease the fitness of
individuals (Lusseau and Bejder 2007).
Energy expenditure or disruption of

foraging could result in poor nutrition.
Poor nutrition could lead to
reproductive or immune effects, or, if
severe enough, to mortality. Interference
with foraging can affect growth and
development, which in turn can affect
the age at which animals reach
reproductive maturity, fecundity, and
annual or lifetime reproductive success.
Interference with essential behaviors,
including prey sharing and
communication, could also reduce
social cohesion and foraging efficiency
for Southern Resident killer whales,
and, therefore, the growth,
reproduction, and fitness of individuals.
Injuries from vessel strikes could also
affect the health and fitness of
individuals. Any injury to or reduction
in fitness of a single member of the
Southern Resident killer whale
population is serious because of the
small population size.

To reduce the risk of vessel strikes,
behavioral disturbance, and acoustic
masking, and to manage effectively the
threat from vessels, regulations must
reduce the current number of harmful
vessel incidents. Monitoring
demonstrates that there are numerous
incidents in which the current
voluntary guidelines are not observed.
Researchers in other regions have also
reported low compliance with voluntary
guidelines designed to protect other
endangered whales (Wiley et al. 2008).
Research suggests that vessel operators
are more likely to comply with
mandatory regulations than with
voluntary guidelines (May 2005). In
addition, level of compliance is likely to
depend on how easy the regulations are
to understand, follow and enforce. We
therefore expect that clear mandatory
regulations will reduce the number of
incidents, compared to the current
voluntary guidelines.

After analyzing a range of alternative
regulations, we concluded that the most
appropriate measures to protect the
whales are a combination of an
approach regulation and a prohibition
on parking in the path. We recognize
that adopting regulations that are
different from the current voluntary
guidelines and State law may present
some challenges. The current
infrastructure, however, includes
enforcement, monitoring, and
stewardship groups, who will be
available to assist with an education
campaign to inform boaters about the
new regulations and the scientific
information on which they are based.
The combination of two measures as
part of the regulation package provides
multiple tools for enforcement that are
measurable, easy for the public to
understand, and based on the best

available science regarding vessel
impacts. The final EA contains a full
analysis of a No-action alternative, six
individual alternatives, the proposed
regulations combining three elements
and the final regulation combining two
elements, described below.

200-yard (182.9 m) approach
regulation. A regulation prohibiting
approaches closer than 200 yards (182.9
m) will be clear to whale watch
operators. These operators will likely
know about such a regulation and be
able to accurately judge the distance of
their vessels from whales, as indicated
by their current high levels of
compliance with the current 100-yard
(91.4 m) guideline. Recreational boaters
would be less likely to know about such
a regulation, though over time it is
reasonable to expect that familiarity
with the regulation would increase,
particularly with education and
publicity about any prosecutions. Some
recreational boaters may also follow the
example of commercial operators to
determine the proper viewing distance.

The 200-yard (182.9 m) approach
regulation is intended to reduce the risk
of vessel strikes, the degree of
behavioral disruption, and the amount
of noise that masks echolocation and
communication. Current research
results have documented behavioral
disturbance and estimated a
considerable potential for masking from
vessels at 100 yards (91.4 m). These
effects are reduced at 200 yards (182.9
m) and greater distances. Some effects
are observed up to 400 yards (365.8 m)
from the whales. While an approach
regulation at a distance greater than 200
yards (182.9 m) would further reduce
vessel effects, this could diminish both
the experience of whale watching and
opportunities to participate in whale
watching. We recognize that whale
watching educates the public about
whales and fosters stewardship. We
balanced the benefits to killer whales of
a greater approach distance regulation
and continued whale watching
opportunities, and we arrived at the
200-yard (182.9 m) approach regulation.

Parking in the path prohibition. As
described above, parking in the path of
a whale is a common violation of the
current guidelines by commercial whale
watch operators and an increasing
number of private boaters. It also carries
one of the greatest risks, since it
increases the chance of vessel strike.
This regulation is consistent with the
current guidelines and therefore already
understood by commercial whale watch
operators. A prohibition on parking in
the path complements the approach
regulation, which prohibits approaching
within 200 yards (182.9 m) of the
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whales, including by interception. The
path regulation provides the best
management tool for improving
compliance and reducing the risk of
vessel strikes and masking from vessels
directly in front of the whales. The risk
of vessel strikes and masking are both
most severe when vessels are directly in
front of the whales. By instituting a
mandatory regulation in place of a
voluntary guideline, we expect
increased compliance, particularly by
the commercial operators who are most
often in the path of the whales.

The final regulations for killer whales
differ from protective regulations
promulgated to protect other marine
mammal species in other locations. In
each case the development of
regulations was based on the biology of
the marine mammal species and
available information on the nature of
the threats. For the Southern Resident
killer whales, we have detailed
information on killer whale biology,
vessel activities around the whales, and
vessel effects on the whales’ behavior
and acoustic foraging activities that
informed the selection of the final rule.

We did not propose some of the
regulatory options suggested in the
ANPR and in public comments on the
proposed rule for several reasons,
including, difficulties in enforcing
them, changes to infrastructure needed
to implement them, or a lack of
sufficient science to support them. For
example, a speed limit within a certain
distance of the whales (i.e., less than 7
knots within 400 yards (365.8 m) of the
whales) would be difficult to implement
and enforce without vessel tracking
technology. A permit or certification
program would require a large
infrastructure to implement. There
would also be equity issues in
determining who is permitted or
certified and who is not. A moratorium
on all vessel-based whale watching, or
protected areas along all shorelines,
would be challenging to enforce and is
not supported by available scientific
information. Some comments suggested
regulatory options such as rerouting
shipping lanes or imposing noise level
standards, which would unnecessarily
restrict some types of vessels rarely in
close proximity to the whales.

We considered both benefits and costs
in selecting the final regulation. The
reduction in threats for each element of
the regulation package as described
above provides a benefit to the whales,
as well as to the public who value the
whales. Reducing threats to the whales
also supports the long-term
sustainability of the whale watching
industry. The regulations also provide
benefits to some land-based viewing and

may provide benefits to other marine
species. In addition to the benefits, we
also considered the potential costs of
the proposed regulations. To limit some
potential costs to vessels or industries
rarely in close proximity to the whales,
we have included several exemptions to
the regulations (i.e., ships in shipping
lanes, fishing vessels). The exemptions
also prevent other potential costs by
protecting public safety, allowing for
critical government and permitted
activities to continue, and allowing us
to fulfill our treaty trust responsibilities.

The costs of implementing vessel
regulations to protect the whales will
likely be greatest for the commercial
whale watch industry and recreational
whale watchers. One cost of the
proposed regulations is to increase
viewing distance, which may affect the
quality of whale watching experiences.
An increased viewing distance affects
the experience of the whale watch
participants and not necessarily the
revenue of the industry or companies.
While some commercial whale watch
operators have suggested that increased
viewing distance will affect their
revenue, there is information indicating
that proximity to the whales is not the
most important aspect of whale
watching, and that participants value
viewing in a manner that respects the
whales. We do not anticipate any loss of
business or reduction in the number of
opportunities for participating in whale
watching activities. Other impacts to
boaters are expected to be minor and
include slight deviations of a vessel’s
path in order to comply with the
regulations. Additionally, due to the
need for these regulations to facilitate
recovery of the Southern Resident
population, we anticipate that the
continued recovery of the population
will result in broad-based benefit to the
general public.

In developing these regulations, we
have determined that current
regulations and guidelines are not
sufficient to protect endangered
Southern Resident killer whales and
that additional regulations are necessary
to reduce the risk of extinction. While
we cannot quantify the reduction in risk
of extinction, the perilous status of the
Southern Residents makes it appropriate
to take all reasonable actions to improve
their chances of survival and recovery.
We are issuing appropriate final
regulations to reduce threats posed by
vessels, limit costs, and maintain
opportunities for the public to
participate in whale watching. Of the
alternatives considered, we chose a
combination of two which provide
benefits. All of the options have
relatively low socioeconomic and

recreation costs. In contrast, the cost of
extinction of Southern Residents is
incalculable. The final regulations will
have a net benefit to the whales and the
public who value the whales.

Evaluation of the Effectiveness of the
Measures

The success of this program is vital to
the recovery of the species. Therefore,
NMFS will monitor the effectiveness of
the final regulations and consider
altering the measures or implementing
additional measures if appropriate.

References Cited

A complete list of all references cited
in this proposed rule can be found on
our Web site at http://
www.nwr.noaa.gov/ and is available
upon request from the NMFS office in
Seattle, Washington (see ADDRESSES).

National Environmental Policy Act and
Regulatory Flexibility Act

NMEFS has prepared a final EA and
Finding of No Significant Impact
(FONSI) pursuant to NEPA to support
this final rule. NMFS was the lead
agency for the analysis and the U.S.
Coast Guard, Washington Department of
Fish and Wildlife, and the Department
of Fisheries and Oceans, Canada were
cooperating agencies. The final EA also
includes a Regulatory Impact Review.
An economic report and Regulatory
Impact Review, including an analysis
under the Regulatory Flexibility Act,
were prepared to support the regulation.
The Final Regulatory Flexibility
Analysis (FRFA) is included in Chapter
6 of the final EA.

IEC (2010) identified a total of 283
small business entities that may be
affected by the vessel regulations to
protect killer whales implemented by
this final rule. This includes 23 small
businesses in the whale watching
industry, 248 in fishing related industry,
and 12 in freight transportation. NMFS
considered 9 alternatives for this
rulemaking, which are:

Alternative 1: No-action;

Alternative 2: 100-Yard (91.4 m)
Approach Regulation;

Alternative 3: 200-Yard (182.9 m)
Approach Regulation;

Alternative 4: Protected Area—
Current Voluntary No-go Zone;

Alternative 5: Protected Area—
Expanded No-go Zone;

Alternative 6: Speed Limit of 7 Knots
Within 400 Yards (365.8 m) of Killer
Whales;

Alternative 7: Keep Clear of the
Whales’ Path;

Alternative 8: Proposed Action
(Package of Alternatives 3, 5, and 7);
and
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Alternative 9: Preferred Alternative
(Package of Alternatives 3 and 7).

Chapter 2 of the final EA describes
each of the 9 alternatives that were
analyzed. A summary of the impacts of
each of the 9 alternatives is provided
below. For detailed information on the
costs of each alternative, see Chapter 4
of the final EA. For a summary of the
costs and benefits of each alternative,
see Table 6—1 found in Chapter 6 of the
final EA. The cost of the No Action
Alternative is the potential loss of the
whale watch industry based on an
increased extinction risk for the whales.
While operations of the whale watch
industry may be affected to different
degrees by Alternatives 2 through 9, it
is the customers and not necessarily the
whale watching companies (i.e., small
entities for the purposes of RFA) who
may bear impacts. The economic
analysis (IEC 2010) projects no change
in revenue for whale watching
operations or other industries, but rather
the potential diminished value of the
customers’ experience as a result of
greater viewing distances and
displacement of vessels.

The economic analysis and final EA
quantify the number of trips and
participating individuals for different
types of vessels (commercial whale
watch, private whale watching,
kayaking, and fishing) that would be
potentially affected by Alternatives 2
through 9. A small number of
commercial and private whale watching
trips, kayak and fishing trips would
have to adjust their operations to
comply with Alternative 2 (a 100-yard
(91.4 m) Approach Regulation). Under
Alternative 3 (a 200-yard (182.9 m)
Approach Regulation) there was a range
of estimated trips and individuals that
would experience greater viewing
distance which included up to all
participants in commercial and private
whale watching trips. There was some
uncertainty regarding the potential
effects of Alternatives 4 and 5 (Current
and Expanded No-go Zones), which
included increased viewing distances
for a small percent of all commercial
and private whale watching trips and
displacement of a large number of
commercial and recreational kayaks
from the San Juan County boat launch
and a smaller number of commercial
fishing vessels from the no-go zone. A
small number of commercial and private
whale watching trips, kayak and fishing
trips would be affected by having to
comply with Alternative 6 (a Speed
Limit of 7 Knots Within 400 Yards
(365.8 m) of Killer Whales) similar to
the numbers for Alternative 2 (the 100—
Yard (91.4 m) Approach Regulation). A

larger number of commercial whale
watching trips and similar small
number of private whale watching trips
would be affected by Alternative 7
(Keep Clear the Whales’ Path) compared
to Alternatives 2 and 6. Alternative 8 is
a combination of Alternatives 3, 5 and

7 and would have the greatest impacts
of all the action alternatives. Alternative
9 is a combination of Alternatives 3 and
7 and would have fewer impacts than
Alternative 8, but greater impacts than
the individual alternatives (Alternatives
2 through 7).

The benefits of two alternatives,
Alternatives 3 and 7, are high and
Alternative 9 combines these individual
regulations into an action with high
benefit. The expected costs are minimal
for each alternative. The costs
associated with Alternatives 2 through
9, as estimated by the number of
commercial and recreational trips and
passengers affected vary, and in some
cases the overall number of trips and
passengers affected are small
(Alternatives 2, 4, 6, and 7). For other
alternatives (Alternatives 3, 5, 8 and 9)
there is some uncertainty as to the
number of trips and passengers affected.
Even if all participants in recreational
and commercial whale watching are
affected, the impact itself (based on an
increased viewing distance) is small.
Alternative 8 with the highest benefit
and small costs provides the highest net
benefit. Alternative 9 also has a high
benefit and small costs, providing a net
benefit. Alternative 9 does not include
Alternative 5 (the Expanded No-go
Zone). However, NMFS recognizes the
increased benefit to the whales of
reducing vessel impacts in a core
foraging area and will collect additional
information and seek public input to
further evaluate the concept of a no-go
zone. While there may be some
economic cost to various industry
groups under Alternative 9, particularly
commercial whale watching, overall this
cost is likely to be minimal and
outweighed by the conservation benefits
of regulations. NMFS does not expect
any small entity to cease operation as a
result of any of the alternatives,
including the Preferred Alternative
(Alternative 9). The primary costs under
the Preferred Alternative (Alternative 9)
are a diminished value to individuals
engaged in whale watching at greater
distances and would not be borne by
these small entities. Additional
information on selection of the Preferred
Alternative (Alternative 9) is included
in the Rationale for Regulations section
of this final rule. The final EA including
the FONSI and FRFA, Regulatory
Impact Review, and supporting

documents are available for review and
can be found on the NMFS Northwest
Region Web site at http://
www.nwr.noaa.govy/.

Clarity of This Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you believe that we have not met
these requirements, send us comments
(see ADDRESSES section). To better help
us revise rules in the future, your
comments should be as specific as
possible.

Required Determinations

Paperwork Reduction Act

This final rule will not impose any
new requirements for collection of
information that requires approval by
the Office of Management and Budget
under the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.) This rule will
not impose new recordkeeping or
reporting requirements on State or local
governments, individuals, businesses, or
organizations.

Executive Order (E.O.) 12866—
Regulatory Planning and Review

This Final Rule was determined to be
significant for purposes of E.O. 12866. It
was reviewed by the Office of
Management and Budget and other
interested Federal agencies.

E.O. 12988—Civil Justice Reform

We have determined that this final
rule does not unduly burden the judicial
system and meets the requirements of
sections 3(a) and 3(b)(2) of E.O. 12988.
We issue protective regulations
pursuant to provisions in the ESA and
MMPA using an existing approach that
improves the clarity of the regulations
and minimizes the regulatory burden of
managing ESA listings while retaining
necessary and advisable protections to
provide for the conservation of
threatened and endangered species.

E.O. 13175—Consultation and
Coordination With Indian Tribal
Governments

The longstanding and distinctive
relationship between the Federal and
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tribal governments is defined by
treaties, statutes, executive orders,
judicial decisions, and co-management
agreements. These differentiate tribal
governments from the other entities that
deal with, or are affected by, the Federal
Government. This relationship has
given rise to a special Federal trust
responsibility involving the legal
responsibilities and obligations of the
United States toward Indian Tribes and
the application of fiduciary standards of
due care with respect to Indian lands,
tribal trust resources, and the exercise of
tribal rights. E.O. 13175 outlines the
responsibilities of the Federal
Government in matters affecting tribal
interests. During our scoping process we
provided the opportunity for all
interested tribes to comment on the
need for regulations and discuss any
concerns they may have. The Lummi
Tribe and the Northwest Indian
Fisheries Commission provided
comments on the proposed rule
regarding the exception for treaty Indian
fishing vessels. In response to the
comments, NMFS included additional
clarification regarding the specific treaty
fishing activities to which the exception
applies. See Comment 9: Exceptions.
We will continue to coordinate with the
tribes on management and conservation
actions related to this species.

E.O. 13132—Federalism

E.O. 13132 requires agencies to take
into account any federalism impacts of
regulations under development. It
includes specific consultation directives
for situations where a regulation will
preempt state law, or impose substantial
direct compliance costs on state and
local governments (unless required by
statute). The Washington Department of
Fish and Wildlife (WDFW) was a
cooperating agency on the NEPA
analysis to support development of
proposed regulations. A Federal
regulation under the MMPA and ESA
prohibiting approach within 200 yards
(182.9 m) of killer whales is more
protective than the state law (RCW
15.77.740), which prohibits approach
within 100 yards (91.4 m) of Southern
Resident killer whales in state waters,
and therefore may preempt the state
law. In their comments on the proposed
rule, WDFW supported federal
regulations prohibiting approach within
200 yards (182.9 m) of killer whales.
Inclusion of the WDFW as a cooperating
agency satisfies the consultation
requirements of E.O. 13132.

E.O. 13211—Energy Supply,
Distribution, or Use

E.O. 13211 requires agencies to
prepare a statement of energy effects

when undertaking certain actions.
According to E.O. 13211, “significant
energy action” means any action by an
agency that is expected to lead to the
promulgation of a final rule or
regulation that is a significant regulatory
action under E.O. 12866 and is likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
We have determined that the energy
effects of this final rule are unlikely to
exceed the energy impact thresholds
identified in E.O. 13211 and that this
rulemaking is, therefore, not a
significant energy action. No statement
of energy effects is required.

List of Subjects in 50 CFR Part 224

Endangered marine and anadromous
species.

Dated: April 8, 2011.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 224 is amended
as follows:

PART 224—ENDANGERED MARINE
AND ANADROMOUS SPECIES

m 1. The authority citation for 50 CFR
part 224 continues to read as follows:

Authority: 16 U.S.C. 1531-1543 and
16 U.S.C. 1361 et seq.
m 2.In § 224.103, a new paragraph (e) is
added to read as follows:

§224.103 Special prohibitions for
endangered marine mammals.
* * * * *

(e) Protective regulations for killer
whales in Washington—(1)
Applicability. The following restrictions
apply to all motorized and non-
motorized vessels in inland waters of
the United States east of a line
connecting Cape Flattery, Washington
(48°23’10” N./124°43’32” W.), Tatoosh
Island, Washington (48°23’30” N./
124°44’12” W.), and Bonilla Point,
British Columbia (48°35’30” N./
124°43’00” W.) and south of the U.S./
Canada international boundary. The
shoreline boundary is the charted mean
high water line cutting across the
mouths of all rivers and streams.

(2) Prohibitions. Except as provided in
paragraph (e)(3) of this section, it is
unlawful for any person subject to the
jurisdiction of the United States to:

(i) Cause a vessel to approach, in any
manner, within 200 yards (182.9 m) of
any killer whale.

(ii) Position a vessel to be in the path
of any killer whale at any point located
within 400 yards (365.8 m) of the whale.

This includes intercepting a killer whale
by positioning a vessel so that the
prevailing wind or water current carries
the vessel into the path of the whale.

(3) Exceptions. The following
exceptions apply to this section:

(i) The prohibitions of paragraph (e)(2)
of this section do not apply to

(A) Federal Government vessels
operating in the course of their official
duty or state and local government
vessels when engaged in official duties
involving law enforcement, search and
rescue, or public safety.

(B) Vessels participating with a Vessel
Traffic Service (VTS) and following a
Traffic Separation Scheme or complying
with a VTS Measure of Direction. This
also includes support vessels escorting
ships in the traffic lanes, such as tug
boats.

(C) Vessels engaged in an activity,
such as scientific research, authorized
through a permit issued by the National
Marine Fisheries Service under part
222, subpart G, of this chapter (General
Permit Procedures) or through a similar
National Marine Fisheries Service
authorization.

(D) Vessels lawfully engaged in
commercial or treaty Indian fishing that
are actively setting, retrieving, or closely
tending fishing gear.

(E) Vessel operations necessary to
avoid an imminent and serious threat to
a person, vessel or the environment,
including when necessary for overall
safety of navigation and to comply with
the Navigation Rules.

(ii) [Reserved]

(4) Affirmative defense. In connection
with any action alleging a violation of
the prohibitions of paragraph (e)(2) of
this section, any person claiming the
benefit of any exception listed in
paragraph (e)(3) of this section has the
burden of raising, pleading, and proving
such affirmative defense.

(b) [Reserved]
[FR Doc. 2011-9034 Filed 4-13-11; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126521-0640-02]
RIN 0648-XA364

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Using Trawl Gear in
the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by catcher vessels
using trawl gear in the Bering Sea and
Aleutian Islands Management Area
(BSAI). This action is necessary to fully
use the B season allowance of the 2011
total allowable catch (TAC) of Pacific
cod allocated to catcher vessels using
trawl gear in the BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), April 9, 2011, through 1200
hrs, A.Lt., April 12, 2011. Comments
must be received at the following
address no later than 4:30 p.m., A.lL.t.,
April 25, 2011.

ADDRESSES: Send comments to James W.
Balsiger, Regional Administrator, Alaska
Region, NMFS, Attn: Ellen Sebastian.
You may submit comments, identified
by RIN 0648—-XA364, by any one of the
following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586—7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record. Comment will
generally be posted without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business

Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMFS closed directed fishing for
Pacific cod by catcher vessels using
trawl gear in the BSAI under
§679.20(d)(1)(iii) on April 4, 2011 (76
FR 18663, April 5, 2011).

As of April 6, 2011, NMFS has
determined that approximately 2,000
metric tons remain in the directed
fishing allowance of Pacific cod
allocated to catcher vessels using trawl
gear in the BSAI Therefore, in
accordance with §679.25(a)(1)(),
(a)(2)(i)(C), and (a)(2)(iii)(D), and to fully
utilize the B season allowance of the
2011 TAC of Pacific cod allocated to
catcher vessels using trawl gear in the
BSAI, NMFS is terminating the previous
closure and is reopening directed
fishing Pacific cod by catcher vessels
using trawl gear in the BSAI The
Administrator, Alaska Region, NMFS,
(Regional Administrator) considered the
following factors in reaching this
decision: (1) The current catch of Pacific
cod by catcher vessels using trawl gear
in the BSAI and, (2) the harvest capacity
and stated intent on future harvesting
patterns of vessels in participating in
this fishery. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will be reached after
72 hours. Consequently, NMFS is
prohibiting directed fishing for Pacific
cod by catcher vessels using trawl gear
in the BSAI effective 1200 hrs, A.lL.t.,
April 12, 2011.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of directed fishing for
Pacific cod by catcher vessels using
trawl gear in the BSAI. Immediate
notification is necessary to allow for the
orderly conduct and efficient operation
of this fishery, to allow the industry to
plan for the fishing season, and to avoid
potential disruption to the fishing fleet
and processors. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of April 6, 2011.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMFS could not allow the B season
allowance of the 2011 TAC of Pacific
cod allocated to catcher vessels using
trawl gear in the BSAI to be harvested
in an expedient manner and in
accordance with the regulatory
schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until April 25, 2011.

This action is required by §679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: April 8, 2011.
James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-8925 Filed 4-8-11; 4:15 pm]
BILLING CODE 3510-22-P
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FEDERAL RESERVE SYSTEM
12 CFR Parts 204, 217, and 230

[Regulations D, Q, and DD; Docket No. R—
1413]

RIN No. 7100-AD72

Prohibition Against Payment of
Interest on Demand Deposits

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking;
request for public comment.

SUMMARY: The Board is requesting
public comment on proposed
amendments that would repeal
Regulation QQ, Prohibition Against
Payment of Interest on Demand
Deposits, effective July 21, 2011.
Regulation QQ implements the statutory
prohibition against payment of interest
on demand deposits by institutions that
are member banks of the Federal
Reserve System set forth in Section 19(i)
of the Federal Reserve Act (“Act”).
Section 627 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (“Dodd-Frank Act”) repeals Section
19(i) of the Federal Reserve Act effective
July 21, 2011. The proposed
amendments implement the Dodd-Frank
Act’s repeal of Section 19(i). The
proposed amendments would also
repeal the Board’s published
interpretation of Regulation Q. The
proposed amendments also remove
references to Regulation Q found in the
Board’s other regulations,
interpretations, and commentary.

DATES: Comments must be submitted by
May 16, 2011.

ADDRESSES: You may submit comments,
identified by Docket No. R-1413 and
RIN No. 7100-AD60, by any of the
following methods:

Agency Web site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail:
regs.comments@federalreserve.gov.
Include the docket number in the
subject line of the message.

Fax:(202) 452—-3819 or (202) 452—
3102.

Mail: Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons.
Accordingly, your comments will not be
edited to remove any identifying or
contact information.

Public comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets, NW.) between 9 a.m. and
5 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT:
Sophia H. Allison, Senior Counsel (202/
452-3565), Legal Division, or Joshua S.
Louria, Financial Analyst (202/263—
4885), Division of Monetary Affairs; for
users of Telecommunications Device for
the Deaf (TDD) only, contact (202/263—
4869); Board of Governors of the Federal
Reserve System, 20th and C Streets,
NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION:

I. Prohibition Against Payment of
Interest on Demand Deposits

Section 19(i) of the Federal Reserve
Act (“Act”) (12 U.S.C. 371a) generally
provides that no member bank “shall,
directly or indirectly, by any device
whatsoever, pay any interest on any
deposit which is payable on demand
* * *7” Section 19(i) was added to the
Act by Section 11 of the Banking Act of
1933 (48 Stat. 162, 181). Section 324 of
the Banking Act of 1935 (49 Stat. 684,
714) amended Section 19(a) of the Act
to authorize the Board, “for the purposes
of this section, to define the terms
“demand deposits”, “gross demand
deposits,” “deposits payable on
demand” [and] to determine what shall
be deemed to be a payment of interest,
and to prescribe such rules and
regulations as it may deem necessary to
effectuate the purposes of this section
and prevent evasions thereof * * *.”

The Board promulgated Regulation Q
on August 29, 1933 to implement
Section 19(i) of the Act. In the past,
Regulation Q also contained provisions
implementing then-current statutory
provisions regulating the rates of
interest payable on various types of
interest-bearing deposits. The
Depository Institutions Deregulation Act
of 1982 phased out these statutory
interest rate limitations effective in
March 1986. After that time, Regulation
Q consisted primarily or exclusively of
provisions related to implementing
Section 19(i)’s prohibition of the
payment of interest on demand deposits
by member banks.

Section 627 of the Dodd-Frank Act
repeals Section 19(i) of the Act in its
entirety, effective one year from the date
of enactment. Accordingly, the Board
will no longer have statutory authority
to promulgate Regulation Q effective
July 21, 2011. The Board therefore
proposes to repeal Regulation Q,
effective July 21, 2011. For the same
reason, the Board proposes to repeal its
published interpretation of Regulation Q
currently set forth at 12 CFR 217.101
(Premiums on deposits). The Board is
proposing a conforming technical
amendment to section 204.10 of
Regulation D, 12 CFR part 204, to
eliminate references to Regulation Q.
The Board is also proposing conforming
technical amendments to the official
staff commentary to Regulation DD, 12
CFR part 230. Specifically, comments
230.2(n)-1 and 230.7(a)(1)-5 would be
revised to eliminate references to the
definition of “interest” in Regulation Q.

The Dodd-Frank Act did not repeal
the Board’s authority under Section
19(a) of the Act to “determine what shall
be deemed to be a payment of interest.”
The Board believes, however, that the
primary reason for this authority was to
enforce Section 19(i)’s prohibition of the
payment of interest on demand
deposits. Accordingly, the Board
believes that there will be no reason to
retain the definition of “interest” in
Regulation QQ following the repeal of
Section 19(i). The Board recognizes that
there may be other laws or regulations
that currently refer to Regulation QQ or
that incorporate the definition of
“interest” currently set forth in Section
217.2(d) of Regulation Q. The Board
believes, however, that such other laws
and regulations can substantively
incorporate the Regulation Q definition
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of “interest” at any time if necessary, or
can delete references to Regulation Q
that will be obsolete after July 21, 2011.
Accordingly, the Board does not
propose retaining the definition of
“interest” currently set forth in
Regulation Q.

The Board seeks comments on all
aspects of the proposal. In addition, the
Board specifically seeks comments on
the following:

1. Does the repeal of Regulation Q
have significant implications for the
balance sheets and income of depository
institutions? What are the anticipated
effects on bank profits, on the allocation
of deposit liabilities among product
offerings, and on the rates offered and
fees assessed on demand deposits,
sweep accounts, and compensating
balance arrangements?

2. Does the repeal of Regulation Q
have any implications for short-term
funding markets such as the overnight
federal funds market and Eurodollar
markets, or for institutions such as
institution-only money market mutual
funds that are active investors in short-
term funding markets?

3. Is the repeal of Regulation Q likely
to result in strong demand for interest-
bearing demand deposits?

4. Does the repeal of Regulation Q
have any implications for competitive
burden on smaller depository
institutions?

II. Form of Comment Letters

Comment letters should refer to
Docket No. R-1413 and RIN No. 7100—
AD70 and, when possible, should use a
standard typeface with a font size of 10
or 12; this will enable the Board to
convert text submitted in paper form to
machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov.

III. Initial Regulatory Flexibility
Analysis

In accordance with Section 3(a) of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. (RFA), the Board has reviewed
the proposed amendments to Regulation
Q. A final regulatory flexibility analysis
will be conducted after consideration of
comments received during the public
comment period.

1. Statement of the objectives of the
proposal. The Board is proposing to
repeal Regulation Q, which implements
the statutory prohibition set forth in
Section 19(i) of the Act, effective July
21, 2011. The proposed repeal
implements Section 627 of the Dodd-

Frank Act, which repeals Section 19(i)
of the Act effective July 21, 2011.

2. Small entities affected by the
proposal. The proposal would affect all
member banks of the Federal Reserve
System, regardless of size, that hold
demand deposits. The proposal would
permit, but not require, member banks
to pay interest on demand deposits
maintained at those institutions. As
such, the Board expects that the
proposal would have a positive impact
on such entities because it would
eliminate an obsolete regulatory
provision and because member banks
are not obligated to offer interest-bearing
demand deposits following the repeal of
Regulation Q. The Board is requesting
comment on whether the repeal of
Regulation Q has any implications for
competitive burden on smaller member
banks.

3. Other federal rules. The Board
believes that no federal rules duplicate,
overlap, or conflict with the proposed
amendments to Regulation Q.

4. Significant alternatives to the
proposed revisions. The Board
welcomes comment on any significant
alternatives that would minimize the
impact of the proposal on small entities.

IV. Paperwork Reduction Act Analysis

In accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3506; 5 CFR Part 1320 Appendix A.1),
the Board reviewed the proposed rule
under the authority delegated to the
Board by the Office of Management and
Budget (OMB). The proposed rule
contains no requirements subject to the
PRA.

List of Subjects
12 CFR Part 204

Banks, banking, Reporting and
recordkeeping requirements.

12 CFR Part 217

Banks, banking, Reporting and
recordkeeping requirements.

12 CFR Part 230

Advertising, Banks, Banking,
Consumer protection, Reporting and
recordkeeping requirements, Truth in
savings.

For the reasons set forth in the
preamble, under the authority of section
627 of Public Law 111-203, 124 Stat.
1376 (July 21, 2010), the Board is
proposing to amend 12 CFR parts 204,
217, and 230 to read as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS

1.The authority citation for part 204 is
amended to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 461,
601, 611, and 3105.

2.1In § 204.10—Payment of interest on
balances, paragraph (c) is revised to
read as follows:

§204.10 Payment of interest on balances.
* * * * *

(c) Pass-through balances. A pass-
through correspondent that is an eligible
institution may pass back to its
respondent interest paid on balances
held on behalf of that respondent. In the
case of balances held by a pass-through
correspondent that is not an eligible
institution, a Reserve Bank shall pay
interest only on the required reserve
balances held on behalf of one or more
respondents, and the correspondent
shall pass back to its respondents
interest paid on balances in the

correspondent’s account.
* * * * *

PART 217—PROHIBITION AGAINST
PAYMENT OF INTEREST ON DEMAND
DEPOSITS (REGULATION Q)

3. Part 217 is removed and reserved.

PART 230—TRUTH IN SAVINGS
(REGULATION DD)

Supplement I to Part 230—Official Staff
Interpretations

4. The authority citation for part 230
continues to read as follows:

Authority: 12 U.S.C. 4301 et seq.

5. In Supplement I to Part 230:

A. Under Section 230.2—Definitions,
paragraph (n) Interest, is revised.

B. Under Section 230.7—Payment of
interest, subsection (a)(1) Permissible
methods, paragraph(5) is revised.

The revisions read as follows:

Supplement I to Part 230—Official Staff
Interpretations

Section 230.2 Definitions

(n) Interest

1. Relation to bonuses. Bonuses are not
interest for purposes of this regulation.
* * * * *

Section 230.7 Payment of interest
(a)(1) Permissible methods

* * * * *

5. Maturity of time accounts. Institutions
are not required to pay interest after time
accounts mature. Examples include:

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
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Secretary under delegated authority, April 8,
2011.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2011-9002 Filed 4-13—11; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0360; Directorate
Identifier 2010-CE-061-AD]

RIN 2120-AA64

Airworthiness Directives; Univair
Aircraft Corporation Models (ERCO)
415-C, 415-CD, 415-D, E, G; (Forney)
F-1 and F-1A; (Alon) A-2 and A2-A;
and (Mooney) M10 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD)
that applies to Univair Aircraft
Corporation Models (ERCO) 415-C,
415-CD, 415-D, E, G; (Forney) F-1 and
F-1A; (Alon) A-2 and A2—A; and
(Mooney) M10 Airplanes. The existing
AD currently requires an inspection of
the aileron balance assembly and
ailerons for cracks and excessive
looseness of associated parts with the
required repair or replacement of
defective parts as necessary. Since we
issued that AD, we received a report of
a Univair Aircraft Corporation Model
ERCO 415-D Ercoupe that crashed after
an in-flight breakup due to possible
aileron flutter. This proposed AD would
add airplanes to the Applicability
section and require inspections of the
ailerons, inspections of the aileron
balance assembly and aileron rigging for
looseness or wear with a required repair
or replacement of parts as necessary,
and a reporting of the inspection results.
We are issuing this proposed AD to
prevent failure of the aileron assembly
and associated parts, which could result
in loss of control.

DATES: We must receive comments on
this proposed AD by May 31, 2011.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Univair Aircraft
Corporation, 2500 Himalaya Road,
Aurora, Colorado 80011; telephone:
303-375-8882, fax: 303 375—8888;
Internet: http://univairparts.com. You
may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call 816—-329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Roger Caldwell, Aerospace Engineer,
FAA, Denver Aircraft Certification
Office, 26805 East 68th Ave., Room 214,
Denver, Colorado 80249-6361;
telephone: (303) 342—1086; fax: (303)
342-1088; e-mail:
roger.caldwell@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2011-0360; Directorate Identifier
2010—CE-061-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued AD 52—-02-02 (21 FR 9447,
December 4, 1956) for Ercoupe Model
415 Series and Models E and G
Airplanes. That AD requires an initial
and repetitive inspection of the aileron
balance assembly, including the aileron
hinges, screws and control system, the
ailerons for cracks in support structure
and skin, and the repair or replacement
of damaged parts. That AD resulted
from several Ercoupe accidents. We
issued that AD as a precautionary
measure.

Actions Since Existing AD Was Issued

Since we issued AD 52—-02-02, we
received a report of a Univair Aircraft
Corporation Model ERCO 415-D
Ercoupe that crashed after an in-flight
breakup. Witnesses of the accident
noted that while the airplane was
banking both ailerons were “fluttering”
at a high frequency, and as the bank
angle of the airplane increased to almost
90 degrees, the left wing of the airplane
“folded back” and separated from the
fuselage. We have received nine other
documented cases of structural failures
of the wing and associated components
of the airframe.

There are several Univair airplane
models that have similar type design to
that of above-referenced incidents, are
not part of the compliance of AD 52—-02—
02, and should be subjected to the
requirements of AD 52—02-02.

Relevant Service Information

We reviewed Ercoupe Service
Memorandum Nos. 35, 56, and 57 (all
not dated). The Ercoupe Service
Memorandum No. 35 describes
procedures for use in rigging or making
adjustments to the rigging. The Ercoupe
Service Memorandum No. 56 describes
procedures for the inspection of control
surfaces for cracks and excessive play
and checking controls for excessive
movement. The Ercoupe Service
Memorandum No. 57 describes
procedures for aileron balance weight
inspection and removal.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would add
airplanes to the Applicability section of
AD 52—-02-02 and require inspections of
the ailerons, add airplanes to the
Applicability section, add repetitive
inspections of the aileron bell crank and
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the ailerons for looseness or wear with
a repair or replacement of parts as
necessary, and add the requirement to
report the inspection results.

Costs of Compliance

We estimate that this proposed AD
affects 2,600 airplanes of U.S. registry.

We estimate the following costs to
comply with the proposed AD:

Labor cost

Parts cost

Total cost per Total cost on

airplane U.S. operators
Estimated Retained Costs
4 work-hours x $85 per hour = $340 ......ccceeviiiriere e ‘ Not applicable ........c.cceccevveveerennnen. ‘ $340 ‘ $884,000
Estimated New Costs
.5 work-hour x $85 per hour = $42.50 ........ccccererereienienenienesieeeennns ‘ Not applicable .........ccccevvvevvrnnen. ‘ 42.50 ‘ 110,500

We estimate the following costs to do
any necessary replacements for the
flight control system that would be

required based on the results of the

determining the number of airplanes

proposed inspection. We have no way of that may need this replacement:

ON-CONDITION COSTS

Labor cost

Parts cost

Total cost per
airplane

2 work-hours x $85 per hour = $170
2 work-hours x $85 per hour = $170
2 work-hours x $85 per hour = $170 ...
2 work-hours x $85 per hour = $170 ...
2 work-hours x $85 per hour = $170

Aileron Hinge Part Number (P/N) 415-24003 $25
Elevator Hinge P/N 415-22007 $40
Elevator Hinge P/N 415-22008 $83
Rudder Hinge P/N 415-24003 $25
Aileron Rod-End Bearing P/N GMM-3M—-670 $20 .........ccc.c..

$195
210
253
195
190

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

The FAA amends § 39.13 by removing
airworthiness directive (AD) 52—-02—-02,
(21 FR 9447, December 4, 1956), and
adding the following new AD:

Univair Aircraft Corporation: Docket No.

FAA-2011-0360; Directorate Identifier
2010-CE-061-AD.

Comments Due Date

(a) The FAA must receive comments on
this proposed AD action by May 31, 2011.

Affected ADs

(b) This AD supersedes AD 52—-02—-02 (21
FR 9447, December 4, 1956).
Applicability

(c) This AD applies to Univair Aircraft
Corporation Models (ERCO) 415-C, 415-CD,
415-D, E, G; (Forney) F—1 and F—1A; (Alon)
A-2 and A2-A; and (Mooney) M10 airplanes,
all serial numbers, that are certificated in any
category.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 27, Flight Controls.

Unsafe Condition

(e) This AD was prompted by a Univair
Aircraft Corporation Model ERCO 415-D
Ercoupe that crashed after an in-flight
breakup due to possible aileron flutter. We
are issuing this AD to add airplanes to the
Applicability section and require inspections
of the ailerons, inspections of the aileron
balance assembly and aileron rigging for
looseness or wear with a required repair or
replacement of parts as necessary, and a
reporting of the inspection results.

Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.
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Actions

Compliance

Procedures

(1) For all airplanes: Inspect the ailerons for
cracks in the support structure and skin.

(2) For airplanes with the aileron balance as-
sembly (ERCO Part Number (P/N) 415-
16009) installed: Inspect the assembly for
cracks in the support structure and skin.

(3) If any cracking is found during the inspec-
tions required in paragraphs (f)(1) and/or
(f)(2) of this AD, repair or replace cracked
parts.

(4) For airplanes with the aileron balance as-
sembly (ERCO P/N 415-16009) installed: In-
spect the four No. 6-32 screws that attach
the balance weight support to the aileron for
looseness and damage.

(5) If any looseness or damage is found during
the inspection of the screws required in para-
graph (f)(4) of this AD, replace the screws
with AN 526-632 screws, making sure to not
overstress during tightening.

(6) For airplanes with the aileron balance as-
sembly (ERCO P/N 415-16009) installed: In-
spect the aileron hinges and aileron control
system for excessive looseness or wear in
hinge pins or bearings. If, with one aileron
blocked in the neutral position, the total play
of the other aileron, measured at the trailing
edge, exceeds 716 inch, inspect all the joints
and bearings and tighten or replace those
which are loose.

(i) Within the next 25 hours time-in-service
(TIS) after the effective date of this AD or
within 3 months after the effective date of
this AD, whichever occurs first. Repetitively
thereafter inspect at intervals not to exceed
100 hours TIS or 12 months, whichever oc-
curs first.

(i) We will allow “unless already done” credit
for inspections done within the last 25
hours TIS before the effective date of this
AD or within the last 3 months before the
effective date of this AD, and you may use
the results from that inspection for the re-
porting requirement in paragraph (f)(10) of
this AD.

(i) Within the next 25 hours TIS after the ef-
fective date of this AD or within 3 months
after the effective date of this AD, which-
ever occurs first. Repetitively thereafter in-
spect at intervals not to exceed 100 hours
TIS or 12 months, whichever occurs first.

(i) We will allow “unless already done” credit
for inspections done within the last 25
hours TIS before the effective date of this
AD or within the last 3 months before the
effective date of this AD, and you may use
the results from that inspection for the re-
porting requirement in paragraph (f)(10) of
this AD.

Before further flight after the inspection where
the cracking was found.

(i) Within the next 25 hours TIS after the ef-
fective date of this AD or within 3 months
after the effective date of this AD, which-
ever occurs first. Repetitively thereafter in-
spect at intervals not to exceed 100 hours
TIS or 12 months, whichever occurs first.

(i) We will allow “unless already done” credit
for inspections done within the last 25
hours TIS before the effective date of this
AD or within the last 3 months before the
effective date of this AD, and you may use
the results from that inspection for the re-
porting requirement in paragraph (f)(10) of
this AD.

Before further flight after the inspection where
the looseness or damage was found.

(i) Within the next 25 hours TIS after the ef-
fective date of this AD or within 3 months
after the effective date of this AD, which-
ever occurs first. Repetitively thereafter in-
spect at intervals not to exceed 100 hours
TIS or 12 months, whichever occurs first.

(i) We will allow “unless already done” credit
for inspections done within the last 25
hours TIS after the effective date of this AD
or within the last 3 months before the effec-
tive date of this AD, and you may use the
results from that inspection for the reporting
requirement in paragraph (f)(10) of this AD.

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).
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Actions

Compliance

Procedures

(7) For airplanes that have never had the aile-
ron balance assembly (ERCO P/N 415-—
16009) installed or from which it has been re-
moved following Ercoupe Service Memo-
randum No. 57: Inspect the aileron hinges
and aileron control system for excessive
looseness or wear in hinge pins or bearings.
If, with one aileron blocked in the neutral po-
sition the total play of the other aileron,
measured at the trailing edge, exceeds %ie
inch, inspect all the joints and bearings and
tighten those which are loose.

(8) For all airplanes: Determine that the air
speed instrument is correctly calibrated and
distinctly marked in accordance with the op-
erating limitations.

(9) For all airplanes: Remove load from nose
wheel and adjust rigging.

(10) For all airplanes: Report the results from
the inspections and/or actions required in
paragraphs (f)(1), (f)(2), ()(4), (H)(6), ()(7),
(f)(8), and (f)(9) of this AD.

Within the next 25 hours TIS after the effec-
tive date of this AD or within 3 months after
the effective date of this AD, whichever oc-
curs first.

Within the next 25 hours TIS after the effec-
tive date of this AD or within 3 months after
the effective date of this AD, whichever oc-
curs first.

Within the next 25 hours TIS after the effec-
tive date of this AD or within 3 months after
the effective date of this AD, whichever oc-
curs first. Repetitively thereafter inspect at
intervals not to exceed 100 hours TIS or 12
months, whichever occurs first.

Within 3 days after the initial inspections and/
or actions required in paragraphs (f)(1),
M2, (H4), ()6), MH(7), ()(8), and (f)(9) of
this AD or within 3 days after the next re-
petitive inspection and/or action required in
paragraphs (f)(1), ()(2), ()(4), (f)(6), and
(f)(9), whichever occurs first.

Follow Ercoupe Service Memorandums No.
56 and 57 (both not dated).

Follow FAA Advisory Circular (AC) 23-8B,
Appendix 9, Airspeed Calibrations, dated
August 14, 2003, or any other FAA-ap-
proved airspeed calibration method. AC 23—
8B can be found at http.://rgl.faa.gov/.

Follow Ercoupe Service Memorandum No. 35
(not dated).

Use the reporting form found in figure 1 and
send the report to the following offices:

(i) Roger A. Caldwell, Aerospace Engineer,
FAA, ANM-100D, Denver Aircraft Certifi-
cation Office (ACO), 26805 East 68th Ave-
nue, Room 214, Denver, Colorado 80249—
6361; and

(i) Univair Aircraft Corporation, 2500 Hima-
laya Road, Aurora, Colorado 80011.

DocKeT No. FAA-2011-0360

INSPECTION REPORT

Airplane model and year of manufacture

Airplane serial number

Airplane registration

Airplane tachometer hours at time of inspection

Airspeed calibrated and marked per paragraph (f)(8) of this AD?

ment required.

YES, but no calibration adjust-

YES, and calibration was ad-
justed.

For Ercoupe Service Memorandum No. 56

Did aileron system play exceed 716 of an inch? NO YES, and was adjusted.

Was rudder looseness greater than 4 of an inch at the trailing | NO YES, and was adjusted.
edge?

Was there elevator motion greater than s of an inch? NO YES, and was adjusted.

Were any other discrepancies noticed during this inspection, to in-

clude cracks or loose hinges?

For Ercoupe Service Memorandum No. 57

Does the airplane have aileron balance weights? NO YES

If balance weights are installed, were the attachments secure? NO YES Not applicable.

Did you remove the balance weights if allowed? NO YES Not applicable.

If you did not remove balance weights, did you perform Ercoupe | NO YES Not applicable.
Service Memorandum No. 20 (Ailerons-Reinforcement of)

If balance weights were removed, was the aileron free play %6 of | NO YES Not applicable.
an inch or less?
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Il

Were any other discrepancies noticed during this inspection? ‘

For Ercoupe Service Memorandum No. 35

randum No. 357

Did you perform steps 1, 2, and 7 of the Ercoupe Service Memo-

NO YES

Were any other discrepancies noticed during this inspection?

Figure 1

Send report to: Roger A. Caldwell, Aerospace Engineer, FAA, ANM—-100D, Denver ACO,
26805 East 68th Avenue, Room 214, Denver, Colorado 80249-6361;
fax: (303) 342—-1088; E-mail: roger.caldwell @faa.gov; and
Univair Aircraft Corporation, 2500 Himalaya Road, Aurora, Colorado 80011

Paperwork Reduction Act Burden Statement

(g) A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave., SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—-200.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Denver ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(3) AMOCs approved for AD 52—02-02 are
approved as AMOCs for this AD.

Related Information

(i) For more information about this AD,
contact Roger Caldwell, Aerospace Engineer,
FAA, Denver ACO, 26805 East 68th Ave.,
Room 214, Denver, Colorado 80249-6361;
telephone: (303) 342—-1086; fax: (303) 342—
1088; e-mail: roger.caldwell@faa.gov.

(j) For service information identified in this
AD, contact Univair Aircraft Corporation,
2500 Himalaya Road, Aurora, Colorado
80011; telephone: (303) 375-8882, facsimile:
(303) 375-8888; Internet: http://
univairparts.com. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust

St., Kansas City, MO 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

Issued in Kansas City, Missouri, on April
7, 2011.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2011-9091 Filed 4-13-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. FAA-2010-1167]

Proposed Airworthiness Directive
Legal Interpretation

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Proposed airworthiness
directive interpretation.

SUMMARY: The Federal Aviation
Administration is considering issuing a
legal interpretation on various
provisions in the regulations applicable
to airworthiness directives. Comments
from the public are requested to assist
the agency in developing the final legal
interpretation.

DATES: Comments must be received on
or before May 16, 2011.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2010-1167 using any of the following
methods:

Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

Hand Delivery or Courier: Bring
comments to Docket Operations in

Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

Fax: Fax comments to Docket
Operations at 202—493-2251.

FOR FURTHER INFORMATION CONTACT: ]ohn
King, Staff Attorney, Regulations
Division, Office of the Chief Counsel,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: 202—
267-3073.

SUPPLEMENTARY INFORMATION:
The Request

The Federal Aviation
Administration’s (FAA) Organization/
Procedures Working Group (WG) of the
Airworthiness Directive Implementation
Aviation Rulemaking Committee (AD
ARC) requested that the FAA provide a
legal interpretation of several provisions
in 14 Code of Federal Regulations (CFR)
that would help resolve a number of
issues that have been debated within the
WG. These issues partly result from
certain changes made in the plain
language revision to CFR part 39 in 2002
(see 67 FR 48003, July 22, 2002).

Question 1—Continuing Obligation

Some members of the WG question
the extent of an aircraft operator’s
continuing obligation to maintain an
AD-mandated configuration. They ask
about two regulations:

Section 39.7 What is the legal effect of
failing to comply with an airworthiness
directive?

Anyone who operates a product that does
not meet the requirements of an applicable
airworthiness directive is in violation of this
section.

Section 39.9 What if I operate an aircraft
or use a product that does not meet the
requirements of an airworthiness directive?

If the requirements of an airworthiness
directive have not been met, you violate
§ 39.7 each time you operate the aircraft or
use the product.
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The majority WG opinion is that the
language of § 39.7, and its predecessor
§ 39.3, imposes an operational mandate
that the requirements of the AD be
maintained for each operation occurring
after the actions required by the AD are
accomplished. They conclude that
§ 39.9 expresses the well-established
legal position that for continuing
operations of products that do not
comply with an AD, each flight is a
separate violation.

The minority WG opinion is that if
the unsafe condition identified in the
AD was fixed at a moment in time, then
§ 39.7 no longer applies. The conclusion
of the WG minority was that even if the
product was determined to be in a
condition contrary to the requirements
of the AD at a later time, this change in
configuration may be a violation of CFR
43.13(b), but not § 39.7.

Proposed Response 1—Continuing
Obligation

Section 39.9 notes the need for both
initial action by the aircraft operator and
continued compliance by that aircraft
operator with the AD requirements.
Section 39.9 was added to the final rule
in 2002 as a result of comments that the
proposed version of the rule language
combined compliance and non-
compliance issues in one heading
(proposed § 39.5, final version is § 39.7
of the 2002 rulemaking). The final rule
preamble stated that the agency added
§39.9 “to refer to § 39.7, which is the
rule that operators will violate if they
fail to operate or use a product without
complying with an AD that applies to
that product.”

Section 39.9 explains the continuing
obligation for aircraft operators to
maintain the AD-mandated
configuration. Section 39.7 imposes an
operational requirement. Because the
AD imposes an enforceable requirement
to accomplish the mandated actions, the
only way to give § 39.7 any meaning is
to recognize that operators are required
to maintain the AD-mandated
configuration. Once the AD
requirements are met an operator may
only revert to normal maintenance if
that maintenance does not result in
changing the AD-mandated
configuration.

The objective of part 39 and ADs
generally is not just to require
accomplishment of particular actions; it
is to ensure that, when products are
operated, they are free of identified
unsafe conditions. Section 39.7 is the
regulatory means by which the FAA
prevents reintroduction of unsafe
conditions. In 1965 the FAA recognized
that maintenance may be the cause of
some unsafe conditions: “The

responsibilities placed on the FAA by
the Federal Aviation Act justify
broadening the regulation [part 39] to
make any unsafe condition, whether
resulting from maintenance, design,
defect, or otherwise, the proper subject
of an AD.” (Amendment 39-106; 30 FR
8826, July 14, 1965). Prior to
Amendment 39-106 ADs could not be
issued unless the unsafe condition was
related to a design feature. After
Amendment 39-106 ADs could be
issued for unsafe conditions however
and wherever found. The FAA does not
issue ADs as a substitute for enforcing
maintenance rules. If a maintenance
process is directly related to an unsafe
condition, that maintenance action
would be proper for an AD. Particularly
for unsafe conditions resulting from
maintenance, it would be self-defeating
to interpret § 39.7 as allowing reversion
to the same maintenance practices that
caused or contributed to the unsafe
condition in the first place.

Question 2—Additional Actions

Some members of the WG questioned
the extent of an aircraft operator’s
obligation to accomplish actions
referenced in an AD beyond those
actions necessary to resolve the unsafe
condition specifically identified in an
AD.

The opinion of these WG members is
that a reasonable interpretation of the
language in § 39.11 directing action to
“resolve an unsafe condition” limits the
FAA from requiring actions that do “not
relate to correcting” the identified
unsafe condition. In other words, an AD
is limited to those tasks that resolve the
unsafe condition, even if other tasks are
explicitly listed in the AD or in a
referenced service bulletin (SB). Even if
§39.11 doesn’t explicitly limit the types
of actions that the FAA may mandate in
ADs, these members believe that ADs
are limited to imposing requirements
that are both necessary and “directly
related” to addressing an unsafe
condition because that is the sole
purpose of ADs, as defined in part 39.
The belief is that this would allow an
operator to comply with those actions
that, in the operator’s opinion, correct
the unsafe condition without having to
obtain an alternative means of
compliance (AMOC) for other actions,
such as access and close-up procedures,
that are “not directly related” to
addressing that identified unsafe
condition.

Other members of the WG have the
opinion that § 39.11 is merely
descriptive of the types of actions
required by an AD; it neither imposes
obligations on the operator nor limits
the FAA’s authority in issuing an AD.

These members believe that, given the
FAA’s broad regulatory authority, ADs
may impose requirements that operators
may not consider necessary and
“directly related” to resolving the unsafe
condition.

Proposed Response 2—Additional
Actions

The FAA points to the language
contained in § 39.11 that answers the
WG’s second question.

Section 39.11 What actions do
airworthiness directives require?

Airworthiness directives specify
inspections you must carry out, conditions
and limitations you must comply with, and
any actions you must take to resolve an
unsafe condition.

First Title 49, United States Code,
§44701, establishes the FAA’s broad
statutory authority to issue regulations
in the interest of aviation safety, and the
issuance of an AD is an exercise of this
authority. While describing the types of
actions required by ADs, §39.11 does
not limit the broad authority established
by the statute. The requirements of the
AD are imposed by the language of the
AD itself, and not by § 39.11. Thus an
AD may require more actions than
correcting the specific unsafe condition.
An example would be an AD
requirement for certain continuing
maintenance actions to prevent or detect
the unsafe condition in the future.

In developing an AD, the FAA
exercises its discretion in determining
what actions are to be required in the
interest of aviation safety. This
discretion is limited only by the
Administrative Procedure Act’s
prohibition on rulemaking actions that
are “arbitrary and capricious.” Provided
the actions required by an AD are
reasonably related to the purpose of
resolving the unsafe condition, it is
within the FAA’s discretion to mandate
them. For example, service information
frequently includes instructions for
accessing the area to be worked on to
address the unsafe condition. Because
these access instructions are reasonably
related to addressing the unsafe
condition, it is within the FAA’s
discretion to mandate them.

We understand that some members of
the AD ARC believe that some ADs are
overly prescriptive with respect to
mandated actions that they believe are
unnecessary to address the unsafe
condition. As explained previously,
§39.11 does not address this concern.
Rather, the rulemaking process by
which individual ADs are adopted
provides the public with an opportunity
to identify and comment upon these
concerns with each AD. In addition,
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each AD contains a provision allowing
for approval of an AMOC, which allows
operators to obtain relief from
requirements they consider unnecessary
or unduly burdensome.

Question 3—Use of the term
“Applicable”

A WG member cited the use of the
term “applicable” in a specific AD, AD
2007-07-02 (72 FR 14400, March 28,
2007), which contains these
requirements:

(f) Within 60 months after the
effective date of this AD: Modify the
activation mechanism in the chemical
oxygen generator of each passenger
service unit (PSU) by doing all the
applicable actions specified in the
Accomplishment Instructions of the
applicable service bulletin specified in
Table 1 of this AD. [Emphasis added.]

The WG member asked for an
explanation of the FAA’s use of the
word “applicable” in the two instances
of its use in paragraph (f) of the AD.

Proposed Response 3—Use of the Term
“Applicable”

“Applicable” has the same meaning in
both places in paragraph (f). The second
usage references Table 1 in the AD that
identifies the model(s) of airplanes to
which each service bulletin applies. So
the “applicable service bulletin” is the
one that applies to each corresponding
airplane model, as indicated in the table
in the AD. Similarly, “all the applicable
actions” specified in each applicable
service bulletin are those actions that
are identified as applying to a particular
airplane. “Applicable” is a necessary
qualifier in this context for two reasons:
(1) In many ADs, the referenced service
bulletins specify different actions for
different airplane configurations,
typically identified as “Group 1, Group
2,” etc. (2) In many ADs, the referenced
service bulletins specify different
actions depending upon conditions
found during accomplishment of
previous steps in the instructions, for
example, if a crack is smaller than a
specified size, repair in accordance with
the Structural Repair Manual; if larger,
repair in accordance with a method
approved by the Aircraft Certification
Office. So “applicable” limits the AD’s
requirements to only those that are
specified in the service bulletin for the
configuration and conditions of the
particular airplane. We intend for the
word “applicable” to limit the required
actions to those that apply to the
particular airplane under the specific
conditions found.

The opinion that “applicable” in this
context should be interpreted to refer
only to those actions in the service

bulletin that are necessary to address
the unsafe condition, and that operators
should not be required to accomplish
any other actions that they determine
are not necessary, is incorrect. Without
the modifier “applicable,” the
requirement to accomplish “all actions
specified in the service bulletin” would
literally mandate accomplishing all
actions, whether or not applicable to the
configuration and condition of a
particular airplane. The modifier
“applicable” is necessary to avoid this
literal, but unintended and likely overly
burdensome, meaning.

For example, in AD 2007-07-02
different actions are required depending
on the conditions found while
accomplishing the modification. The
adjective, “applicable,” is necessary to
limit the required actions to those that
are indicated for the conditions found.
The purpose of the phrase, “by
accomplishing all the applicable actions
specified,” is to eliminate precisely the
ambiguity that would be introduced by
the WG members’ question. The
operator is required to accomplish “all”
the actions that are “applicable” to the
affected airplane, without allowing
discretion to determine which ones are,
in the operator’s opinion, “necessary” to
address the unsafe condition.

Question 4—Impossibility

A member of the AD ARC questions
whether an AD needs to specifically
address “impossibilities” (for example,
an AD requiring an action that is not
possible for the specific aircraft to
which the AD applies, such as
modifying parts that have been removed
during an earlier alteration).

Proposed Response 4—Impossibility

The FAA points to the language of
§§39.15 and 39.17 that answers the
fourth question.

Section 39.15 Does an airworthiness
directive apply if the product has been
changed?

Yes, an airworthiness directive applies to
each product identified in the airworthiness
directive, even if an individual product has
been changed by modifying, altering, or
repairing it in the area addressed by the
airworthiness directive.

Section 39.17 What must I do if a change
in a product affects my ability to accomplish
the actions required in an airworthiness
directive?

If a change in a product affects your ability
to accomplish the actions required by the
airworthiness directive in any way, you must
request FAA approval of an alternative
method of compliance. Unless you can show
the change eliminated the unsafe condition,
your request should include the specific
actions that you propose to address the

unsafe condition. Submit your request in the
manner described in §39.19.

If a change to a product makes it
impossible to comply with the
requirements of an AD, then the
operator must request an AMOC
approval.

The FAA does not have the resources
to determine the modification status of
every product to which the AD may
apply. If it is impossible to comply with
an AD as written, that does not mean
the product does not have the unsafe
condition. The only way to make sure
the product does not, or that there is
another acceptable way to address it, is
to require an operator to obtain an
AMOC approval.

For several years before part 39 was
revised in 2002 the FAA included a
Note in every AD that contained the
same substance as the regulation. This
revision to the regulations was a result
of some operators claiming that an AD
did not apply to a particular airplane
because the airplane’s configuration had
changed, even though that airplane was
specifically identified in the
“Applicability” paragraph of the AD. But
a change in product configuration does
not necessarily mean that the unsafe
condition has been eliminated, and in
some cases the unsafe condition may
actually be aggravated. So it is necessary
to emphasize that the “Applicability”
paragraph of the AD determines AD
applicability, not the configuration of an
individual airplane. In the case of the
affected component having been
removed from the airplane, the operator
must obtain an AMOC approval. If the
removed component is replaced with a
different component that may or may
not retain the unsafe condition, this is
a technical issue that must be addressed
through the AMOC process. There are
infinite variations on the “impossibility”
issue that cannot be anticipated when
drafting an AD but for which the AMOC
process is well suited.

Issued in Washington, DC, on April 7,
2011.

Rebecca B. MacPherson,

Assistant Chief Counsel for Regulations.
[FR Doc. 2011-8972 Filed 4-13-11; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 7, and 16

[Docket No. FDA-2011-N-0121]

RIN 0910-AG60

Further Amendments to General
Regulations of the Food and Drug

Administration To Incorporate
Tobacco Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend certain of its general regulations
to include tobacco products, where
appropriate, in light of FDA’s authority
to regulate these products under the
Family Smoking Prevention and
Tobacco Control Act (Tobacco Control
Act). With these amendments, tobacco
products will be subject to the same
general requirements that apply to other
FDA-regulated products.

DATES: Submit either electronic or
written comments on the proposed rule
by June 13, 2011. Submit comments on
information collection issues under the
Paperwork Reduction Act of 1995 (the
PRA) by May 16, 2011, (see the
“Paperwork Reduction Act of 1995”
section of this document).

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2011-N-—
0121 and/or Regulatory Information
Number (RIN) number 0910-AG60, by
any of the following methods, except
that comments on information
collection issues under the PRA must be
submitted to the Office of Regulatory
Affairs, Office of Management and
Budget (OMB) (see the “Paperwork
Reduction Act of 1995” section of this
document).

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name and
Docket No. FDA-2011-N-0121 and RIN
0910—AGS60 for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Gerie A. Voss, Center for Tobacco
Products, Food and Drug
Administration, 9200 Corporate Blvd.,
Rockville, MD 20850, 1-877-CTP-1373,
gerie.voss@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Tobacco Control Act was enacted
on June 22, 2009, amending the Federal
Food, Drug, and Cosmetic Act (the
FD&C Act) and providing FDA with the
authority to regulate tobacco products
(Pub. L. 11-31; 123 Stat. 1776). In
enacting the Tobacco Control Act,
Congress sought to ensure that FDA had
authority to provide effective oversight
and to impose appropriate regulatory
controls on the tobacco industry. In
order to effectuate these purposes, FDA
is seeking to amend several provisions
of its general regulations to reflect the
Agency’s new authority and mandate
regarding tobacco products.

II. Legal Authority

FDA is issuing this proposed rule
under provisions of the FD&C Act, as
amended by the Tobacco Control Act
(21 U.S.C. 321, 331, 333, 371, 381, 387,
387a, 387c, 3871, 387j and 387k); FDA
is also issuing this proposed rule under
section 4 of the Federal Cigarette
Labeling and Advertising Act (FCLAA)
(15 U.S.C. 1333) as amended by the
Tobacco Control Act and under section
3 of the Comprehensive Smokeless
Tobacco Health Education Act of 1986
(15 U.S.C. 4402) as amended by the
Tobacco Control Act.

II. Description of Proposed Regulations

FDA proposes to make the following
amendments to title 21 of the Code of
Federal Regulations (CFR), reflecting the
Agency’s authority over tobacco

products under the Tobacco Control
Act:

1. Add “tobacco products” to the list
of products covered by § 1.21(a) and
(c)(1) (21 CFR 1.21(a) and (c)(1)) and
§1.101(a) and (b) (21 CFR 1.101(a) and
(b));

2. Revise the definition of “product”
in §7.3(f) (21 CFR 7.3(f)) to include
tobacco products; and

3. Revise §16.1(b) (21 CFR 16.1(b)) to
add provisions from the Tobacco
Control Act that allow for hearings.

A. Section 1.21—Failure To Reveal
Material Facts

Section 1.21(a) states that the labeling
of FDA-regulated products shall be
deemed misleading if it fails to reveal
facts that are: “* * * Material in light of
other representations made or suggested
by statement, word, design, device or
any combination thereof; or [m]aterial
with respect to consequences which
may result from use of the article under:
The conditions prescribed in such
labeling or such conditions of use as are
customary or usual.” FDA is proposing
to amend § 1.21(a) to provide that
tobacco product labeling also would be
deemed misleading for similar failures
to reveal material facts. See section
903(a) of the Tobacco Control Act (21
U.S.C. 387c(a)) (stating that a tobacco
product shall be deemed to be
misbranded if its labeling is false or
misleading). See also section 201(n) of
the FD&C Act (21 U.S.C. 321(n)).

Section 1.21(c) describes statements
that are not permissible on labeling for
FDA-regulated products. For example,
paragraph (c)(1) explains that this
regulation does not “[p]ermit a
statement of differences of opinion with
respect to warnings * * *” on FDA-
regulated products. The proposed rule
would amend this paragraph to state
that tobacco product labeling, like the
labeling of other FDA-regulated
products, also may not have a statement
of differences of opinion regarding the
warnings on tobacco packages or
advertisements. This change is in
accordance with sections 201 and 204 of
the Tobacco Control Act, amending the
FCLAA, and the CSTHEA, respectively,
as well as section 903(a) generally. FDA
already has initiated a rulemaking
proceeding to implement section 201 of
the Tobacco Control Act, amending
15 U.S.C. 1333). See the Federal
Register of November 12, 2010 (75 FR
69524).

B. Section 1.101—Notification and
Recordkeeping

Section 1.101 outlines the notification
and recordkeeping requirements for
exports of FDA-regulated products.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:gerie.voss@fda.hhs.gov
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Section 1.101(a) pertains to all
notifications and records required for
FDA-regulated products that may be
exported under section 801 or 802 of the
FD&C Act (21 U.S.C. 381 and 382) and
section 351 of the Public Health Service
Act (42 U.S.C. 262). Because section
103(1) of the Tobacco Control Act
specifically amends section 801 of the
FD&C Act to include “tobacco products”
on the list of FDA-regulated products
that may be exported under this section,
the proposed rule would amend
§1.101(a) and (b) to indicate that
tobacco products exported under
section 801(e)(1) of the FD&C Act also
would be subject to the recordkeeping
requirements of this regulation. Please
note that this revision to § 1.101(b) does
not alter the exercise of enforcement
discretion described in the advance
notice of proposed rulemaking that
published in the Federal Register of
June 1, 2004 (69 FR 30842).

C. Section 7.3—Definitions

Section 7.3 defines the term “product”
to include all the specific items that are
subject to FDA'’s jurisdiction. The
proposed change to § 7.3 of the
regulations would define “product” to
also include tobacco products.

D. Section 16.1—Scope

Section 16.1(b) lists the statutory and
regulatory provisions that provide for
the opportunity for a regulatory hearing.
Sections 903(a)(8)(B)(ii), 906(e)(1)(B),
910(d)(1), and 911(j) of the Tobacco
Control Act all provide for the
opportunity for a hearing. The proposed
rule would amend § 16.1 to include
certain instances in the Tobacco Control
Act where an opportunity for a hearing
is provided.

IV. Analysis of Impacts
A. Introduction and Summary

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). Executive Order 12866 directs
Agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Agency believes that this proposed rule
is not a significant regulatory action as
defined by the Executive order.

The Regulatory Flexibility Act
requires Agencies to analyze regulatory
options that would minimize any

significant impact of a rule on small
entities. Because the proposed
requirements are likely to impose a
burden on a substantial number of
affected small entities, the Agency
proposes to certify that the final rule
will have a significant economic impact
on a substantial number of small entities
and has conducted an Initial Regulatory
Flexibility Analysis as required under
the Regulatory Flexibility Act.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that Agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and Tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $135 million, using the
most current (2009) Implicit Price
Deflator for the Gross Domestic Product.
FDA does not expect this proposed rule
to result in any 1-year expenditure that
would meet or exceed this amount.

FDA has not quantified the benefits of
this proposed rule. This proposed rule
would impose compliance costs on
producers of tobacco products as they
would have to comply with
recordkeeping requirements according
to general regulations that apply to other
products that FDA regulates. The
estimated annual costs of complying
with these requirements range from
$71,438 to $376,242.

B. Need for the Proposed Rule

The Tobacco Control Act grants FDA
authority to regulate tobacco products,
thereby enabling FDA to assess the
effects of tobacco products on the public
health.

The proposed amendments would
ensure tobacco manufacturers adhere to
the regulations that apply to other FDA-
regulated products sold in the United
States, and exports of products that are
not allowed for sale in the United
States. The proposed rule clarifies
FDA'’s practices and procedures with
respect to voluntary recalls of tobacco
products. It also guarantees that tobacco
product manufacturers have the same
rights as other FDA-regulated entities,
where appropriate, such as the right to
regulatory hearings.

C. Benefits

FDA is unable to quantify the benefits
of the proposed amendments. Benefits
would derive from FDA’s enhanced
ability to carry out its obligations, and
from clarifying certain FDA practices

and procedures for tobacco product
manufacturers.

D. Costs

Section 7.3(f) clarifies and explains
FDA’s practices and procedures with
respect to recalls of tobacco products.
FDA tentatively concludes that tobacco
product manufacturers follow recall
procedures consistent with current
regulations and that the proposed
amendment to § 7.3(f) would not impose
additional burdens on tobacco product
manufacturers.? The proposed revision
to § 16.1(b) allows for an informal
hearing when FDA is considering
regulatory actions or decisions related to
misbranding, good manufacturing
practice requirements or withdrawal of
a tobacco product. No additional costs
are expected to accrue from
amendments to §§1.21(c), 7.3(f), and
16.1(b).

Additional costs would derive from
recordkeeping requirements as they
relate to some tobacco product exports
(§§1.101(a) and (b)). The estimated
annual costs range is between $0.07
million and $0.37 million, as further
explained in table 1 of this document.

TABLE 1—TOTAL ESTIMATED COSTS

OF RULE
Annual cost
Cost factor
Low High
Exports of Tobacco
Products ................ $71,438 | $376,242

Sections 1.101(a) and (b) pertain to
recordkeeping of documentation that
demonstrates that tobacco products not
allowed for sale in the United States are
exported in accordance with
appropriate regulations. In addition,
recordkeeping documents must
demonstrate that: (1) The product meets
the foreign purchaser’s specifications;
(2) the product does not conflict with
the laws of the foreign country; (3)
correct labeling is placed outside of the
shipping package; and (4) the product is
not sold or offered in the United States.
These documents are required to be
retained (§ 1.101(b)).

1. Number of Affected Entities

The U.S. Department of Commerce
International Trade Administration
(ITA) reports that the total number of

1In 1995, a major tobacco product manufacturer
voluntarily recalled a few tobacco product lines
when it was found that the products might be
contaminated. After several investigations a Centers
for Disease Control and Prevention (CDC) report
concluded that it was the use of the tobacco product
and not the contaminated product that caused the
health complaints (Ref. 1).
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(manufacturing and nonmanufacturing)
U.S. companies exporting tobacco
products (North American Industry
Classification System or NAICS code
3122) to the world in 2007 was 158,
which includes 30 manufacturers and
125 nonmanufacturers of tobacco
products.2 Exporting manufacturers
represent approximately 38 percent of
all manufacturing companies reported
by the 2007 Economic Census in this
NAICS category (Ref. 3). FDA takes the
total number of exporting
manufacturing companies as a lower

bound and the total number of exporting
(manufacturing and nonmanufacturing)
companies as an upper bound for the
total number of respondents that would
be affected by the proposed rule.

2. Estimated Economic Costs on
Affected Entities

In estimating the burden, FDA uses
the number of responses per respondent
(3), and time per response (2 hours for
recordkeeping) from previously reported
estimates relating to drugs and medical
devices (73 FR 46007, August 7, 2008).

In valuing the time cost, FDA uses the
2009 median hourly wage of $18.04 for
Office and Administrative Support
Occupations (Standard Occupational
Classification code 430000) in the
tobacco manufacturing industry (NAICS
code 312200) as reported by the Bureau
of Labor Statistics (Ref. 4), plus benefits
and overhead. Table 2 of this document
shows that annual recordkeeping costs
for all respondents are estimated to be
between $0.07 million and $0.37
million.

TABLE 2—ESTIMATED INCREMENTAL BURDEN FOR EXPORTERS

Cost factor Number of Resggpses Total Hours per Annual cost
recordkeepers recordkeeper annual records recordkeeper low—nhigh
Recordkeeping .......cccccereerieneeiieieeeseeeen 30to 158 ............ 3/90to474 ........... 2 | $71,438 to $376,242.

E. Analysis of Alternatives

The simplest alternative would be to
exempt exporters of tobacco products
from the proposed recordkeeping
requirements according to general
regulations that apply to other exports
that FDA regulates. Under this option,
there would be no immediate
compliance costs or benefits.
Compliance costs for exporters of
tobacco products are estimated to be
between $0.07 million and $0.37
million. The proposed recordkeeping
requirements for exporters of tobacco
products would have the benefit of
allowing FDA to carry out its obligations
and to clarify practices and procedures
for tobacco product manufacturers.

F. Initial Regulatory Flexibility Act
Analysis

FDA has examined the economic
implications of this proposed rule as

required by the Regulatory Flexibility
Act. If a rule will have a significant
economic impact on a substantial
number of small entities, the Regulatory
Flexibility Act requires Agencies to
analyze regulatory options that would
lessen the economic effect of the rule on
small entities. This analysis serves as
the Initial Regulatory Flexibility
Analysis as required under the
Regulatory Flexibility Act.

1. Description and Number of Affected
Small Entities

The U.S. Small Business
Administration (SBA) uses different
definitions of what a small entity is for
different industries. Using 2009 SBA
size standard definitions, a firm
categorized in NAICS code 312229
(Other Tobacco Product Manufacturing)
is considered small if it hires fewer than
500 employees. On the other hand,

firms classified in NAICS code 312221
(Cigarette Manufacturing) are
considered small if they hire fewer than
1,000 employees (Ref. 5).

The most current available data on the
number of establishments by employee
size have not been released for the
categories listed previously; thus, FDA
uses data from the 2002 Economic
Census (Ref. 6) to determine the number
of small entities. FDA notes that the
data are available at the establishment
level rather than at the firm level, and
assumes that the typical manufacturing
establishment is roughly equivalent to
the typical small manufacturing firm.
Statistics on the classification of
establishments by employment size
show that in the year 2002, 67 to 99
percent of tobacco manufacturing
entities had fewer than 1,000 employees
and would be considered small by SBA.
(See table 3 of this document.)

TABLE 3—ESTIMATED NUMBER OF SMALL ENTITIES AFFECTED

. Other
Cigarette
f tobacco product
manufacturing manufagturing

(NAICS 312221) | (\AlCS 312209)

Size Standards in Number of Employees
Total Number of Establishments
Percent Considered Small
Estimated Number of Affected Entities

< 1,000 < 500
15 83
67% 99%

2 12

FDA also estimates the percent of
small to medium-sized 3 exporting
companies to be 15 percent, using
industry trade data for NAICS code 3122
(Tobacco Products) made available by

2 As firms sometimes export multiple products, a
single firm can be represented in multiple products;

ITA. The estimated number of affected
exporting entities is determined by
multiplying 0.15 by the total number of
establishments. The estimates indicate
that the estimated number of affected

thus, exporter counts may not add up to the total

(Ref. 2).

entities would range between 2 and 12
exporters. (See table 3 of this
document.)

3ITA defines small firms as those with fewer than
100 employees and medium-sized firms as those
that employ from 100 to 499 workers (Ref. 7).
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2. Economic Effect on Small Entities

FDA uses the total value of shipments
data by employment size from the 2002
Economic Census published by the U.S.
Bureau of the Census to determine the
unit cost as a percent of the total value
of shipment for a typical manufacturer.
The analysis of the effect on small
versus large entities is limited by the

U.S. Bureau of the Census data
restrictions imposed to safeguard the
confidentially of some establishments in
NAICS code 312221. Consequently, the
average value of shipments is presented
for all establishments in NAICS code
312221 and for establishments
employing 1 to 19 and 20 to 99
employees, separately. The average cost

per entity is $2,814. It is estimated that
this average cost as a percent of average
value of shipments for small entities
may be between 0.00 and 0.31 percent
(see table 4). The Agency tentatively
concludes that this proposed rule would
have a significant economic impact on

a substantial number of small entities,
but the impact is uncertain.

TABLE 4—ESTIMATED AVERAGE VALUE OF SHIPMENTS FOR A TYPICAL MANUFACTURER

Description

NAICS

31229

Establishment Employee Size
Value of Shipments ($1,000)
Number of Establishments
Average Value of Shipments ($1,000)

Unit Cost as Percent of Average Value of Shipments

0.00%

20 to 99.

3. Additional Flexibility Considered

In this section, we discuss an
alternative that would present possible
reductions in costs which would be
channeled through small entities.
Exempting exporters of tobacco
products from recordkeeping
requirements would result in an
estimated annual savings of 0.02 to 0.31
percent of the cost of the value of
shipments for small-sized firms.
However, these recordkeeping
requirements would provide evidence
that tobacco product manufacturers
export according to regulations that
apply to other FDA-regulated products.

V. Paperwork Reduction Act of 1995

This proposed rule contains
information collection provisions that
are subject to review by OMB under the
PRA (44 U.S.C. 3501-3520). A
description of these provisions is given
in the following paragraphs with an
estimate of the annual recordkeeping
burden. Included in the estimate is the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
each collection of information.

FDA invites comments on these
topics: (1) Whether the proposed

collection of information is necessary
for the proper performance of FDA’s
functions, including whether the
information will have practical utility;
(2) the accuracy of FDA’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Title: Further Amendments to General
Regulations of the Food and Drug
Administration to Incorporate Tobacco
Product Issues—21 CFR 1.101.

Description: On June 22, 2009, the
President signed the Tobacco Control
Act into law. In this proposed rule, FDA
is amending certain of its general
regulations to include tobacco products,
where appropriate, in light of FDA’s
authority to regulate these products
under the Tobacco Control Act. The
amendments in this proposed
rulemaking will subject tobacco
products to the same general
requirements that apply to other FDA-
regulated products, where appropriate.

This proposed rule would amend
§ 1.101(b), among other sections, to
require persons who export human
drugs, biologics, devices, animal drugs,
cosmetics, and tobacco products that
may not be sold in the United States to
maintain records demonstrating their
compliance with the requirements in
section 801(e)(1) of the FD&C Act.
Section 801(e)(1) requires exporters to
keep records demonstrating that the
exported product: (1) Meets with the
foreign purchaser’s specifications; (2)
does not conflict with the laws of the
foreign country; (3) is labeled on the
outside of the shipping package that is
intended for export; and (4) is not sold
or offered for sale in the United States.
These criteria also could be met by
maintaining other documentation, such
as letters from a foreign government
Agency or notarized certifications from
a responsible company official in the
United States stating that the exported
product does not conflict with the laws
of the foreign country.

Description of Respondents:
Manufacturers, distributors, and other
persons who export tobacco products
not intended for sale in the United
States.

TABLE 5—ESTIMATED ANNUAL RECORDKEEPING BURDEN EXPORTERS OF TOBACCO PRODUCTS

Annual
" Number of Total annual Hours per
21 CFR section frequency of Total hours
recordkeepers recordkeeping records recordkeeper
T107() et 158 3 474 22 10,428

The Agency estimated the number of
respondents and burden hours
associated with the recordkeeping

requirements by reviewing Agency
records and using Agency expert
resources, and conferring with another

Federal Agency with experience and
information regarding tobacco product
exporters. FDA estimates that between
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30 and 158 establishments could be
involved in the exporting of tobacco
products and, based on previous
recordkeeping estimates in OMB control
number 0910-0482, “Export Notification
and Recordkeeping Requirements,” each
establishment may have to maintain
records up to 3 times per year, at a total
of 22 hours per recordkeeper. Therefore,
the Agency estimates between 1,980 and
10,428 burden hours will be needed for
tobacco product exporters to create and
maintain records demonstrating
compliance with section 801(e)(1) of the
FD&C Act. Therefore, FDA estimates
that 158 respondents will require
approximately 10,428 hours to comply
with the requirements of section
801(e)(1) of the FD&C Act.

VI. Executive Order 13132: Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized, would not contain policies
that would have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the Agency tentatively
concludes that the proposed rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

VII. Environmental Impact

The Agency has determined under 21
CFR 25.30(h), (i), and (k) that this action
is of a type that does not individually
or cumulatively have a significant effect
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

IX. References

The following references have been
placed on public display in the Division
of Dockets Management (see

ADDRESSES), and may be seen by
interested parties between 9 a.m. and 4
p-m., Monday through Friday. (FDA has
verified the Web site addresses, but FDA
is not responsible for any subsequent
changes to Web sites after this
document publishes in the Federal
Register.

1. CDC, 1996, “Recall of Philip Morris
Cigarettes, May 1995—March 1996,”
Morbidity and Mortality Weekly Report,
45(12): pp. 251-254, http://
www.cdc.gov/mmwr/preview/
mmwrhtml/00041035.htm, accessed
November 2010.

.ITA, 2010, “Industry Trade Data and
Analysis,” http://www.trade.gov/mas/
ian/EDB/Reports/2007/
table14_allmarkets_allcategories.html,
last accessed November 2010.

3. U.S. Census Bureau American FactFinder,
2007, “Sector 31: EC0731I1:
Manufacturing: Industry Series: Detailed
Statistics by Industry for the United
States: 2007,” http://
factfinder.census.gov/servlet/
IBQTable? bm=y&-geo id=&-ds name=
EC023114&- lang=en, accessed October
2010.

4. U.S. Bureau of Labor Statistics, 2009,
“Occupational Employment Statistics,”
http://data.bls.gov/oes, accessed October
15, 2010.

. SBA, 2010, “Table of Small Business Size
Standards Matched to North American
Industry Classification System Code,”
http://www.sba.gov/content/table-small-
business-size-standards, accessed March
2, 2011.

6. U.S. Census Bureau American FactFinder,
2002, “2002 Economic Census: Sector 31:
Manufacturing: Industry Series: Industry
Statistics by Employment Size: 2002,”
http://factfinder.census.gov/servlet/
IBQTable? bm=y&-geo id=&-ds name=
EC023114&- lang=en, accessed October
2010.

. ITA, http://www.trade.gov/mas/ian/
smeoutlook/edbtechnicalnotes/tg_ian
~001929.asp, last accessed November
2010.

List of Subjects

21 CFR Part 1

Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting
and recordkeeping requirements.

21 CFR Part 7

Administrative practice and
procedure, Consumer protection,
Reporting and recordkeeping
requirements.

21 CFR Part 16

Administrative practice and
procedure.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR parts 1, 7, and 16 be amended
as follows:

[\S)

ol

N

PART 1—GENERAL ENFORCEMENT
REGULATIONS

1. The authority citation for part 1 is
revised to read as follows:

Authority: 15 U.S.C. 1333, 1453, 1454,
1455, 4402; 19 U.S.C. 1490, 1491; 21 U.S.C.
321, 331, 333, 334, 335a, 343, 350c¢, 350d,
352, 355, 360b, 362, 371, 374, 381, 382, 387,
387a, 387c, 393; 42 U.S.C. 216, 241, 243, 262,
264.

2. Amend § 1.21 by revising paragraph
(a) introductory text and paragraph
(c)(1) to read as follows:

§1.21 Failure to reveal material facts.
(a) Labeling of a food, drug, device,

cosmetic, or tobacco product shall be

deemed to be misleading if it fails to

reveal facts that are:
* * * * *

(C) * *x %

(1) Permit a statement of differences
of opinion with respect to warnings
(including contraindications,
precautions, adverse reactions, and
other information relating to possible
product hazards) required in labeling for
food, drugs, devices, cosmetics, or
tobacco products under the Federal
Food, Drug, and Cosmetic Act.

* * * * *

3. Amend § 1.101 by revising
paragraph (a) and the heading of
paragraph (b) to read as follows:

§1.101 Notification and recordkeeping.

(a) Scope. This section pertains to
notifications and records required for
human drug, biological product, device,
animal drug, food, cosmetic, and
tobacco product exports under sections
801 or 802 of the Federal Food, Drug,
and Cosmetic Act or (21 U.S.C. 381 and
382) or section 351 of the Public Health
Service Act (42 U.S.C. 262).

(b) Recordkeeping requirements for
human drugs, biological products,
devices, animal drugs, foods, cosmetics,
and tobacco products exported under or
subject to section 801(e)(1) of the
Federal Food, Drug, and Cosmetic
Act. * * *

* * * * *

PART 7—ENFORCEMENT POLICY

4. The authority citation for part 7
continues to read as follows:

Authority: 21 U.S.C. 321-393; 42 U.S.C.
241, 262, 263b—263n, 264.

5. Amend § 7.3(f) by revising the first
sentence to read as follows:

§7.3 Definitions.
* * * * *

(f) Product means an article subject to
the jurisdiction of the Food and Drug
Administration, including any food,
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drug, and device intended for human or
animal use, any cosmetic and biologic
intended for human use, any tobacco
product intended for human use, and
any item subject to a quarantine
regulation under part 1240 of this
chapter. * * *

* * * * *

PART 16—REGULATORY HEARING
BEFORE THE FOOD AND DRUG
ADMINISTRATION

6. The authority citation for part 16
continues to read as follows:

Authority: 15 U.S.C. 1451-1461; 21 U.S.C.
141-149, 321-394, 4671, 679, 821, 1034; 28
U.S.C. 2112; 42 U.S.C. 201-262, 263b, 364.

7. Amend § 16.1 by adding new
statutory provisions to the end of
paragraph (b)(1) to read as follows:

§16.1 Scope.

(b) * * *

(1) * *x %

Section 903(a)(8)(B)(ii) of the Federal
Food, Drug, and Cosmetic Act relating
to the misbranding of tobacco products.

Section 906(e)(1)(B) of the Federal
Food, Drug, and Cosmetic Act relating
to the establishment of good
manufacturing practice requirements for
tobacco products.

Section 910(d)(1) of the Federal Food,
Drug, and Cosmetic Act relating to the
withdrawal of an order allowing a new
tobacco product to be introduced or
delivered for introduction into interstate
commerce.

Section 911(j) of the Federal Food,
Drug, and Cosmetic Act relating to the
withdrawal of an order allowing a
modified risk tobacco product to be
introduced or delivered for introduction

into interstate commerce.
* * * * *

Dated: April 8, 2011.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2011-9044 Filed 4-13-11; 8:45 am]
BILLING CODE 4160-01-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3050
[Docket No. RM2011-9; Order No. 713]
Periodic Reporting

AGENCY: Postal Regulatory Commission.

ACTION: Notice of proposed rulemaking;
availability of rulemaking petition.

SUMMARY: The Commission is
establishing a docket to consider a
proposed change in certain analytical

methods used in periodic reporting.
This action responds to a Postal Service
rulemaking petition. Establishing this
docket will allow the Commission to
consider the Postal Service’s proposal
and comments from the public.

DATES: Comments are due: May 9, 2011.

ADDRESSES: Submit comments
electronically by accessing the “Filing
Online” link in the banner at the top of
the Commission’s Web site (http://
www.prc.gov) or by directly accessing
the Commission’s Filing Online system
at https://www.prc.gov/prc-pages/filing-
online/login.aspx. Commenters who
cannot submit their views electronically
should contact the person identified in
FOR FURTHER INFORMATION CONTACT
section as the source for case-related
information for advice on alternatives to
electronic filing.

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at 202—789-6820 (case-related
information) or DocketAdmins@prc.gov
(electronic filing assistance).
SUPPLEMENTARY INFORMATION: On April
6, 2011, the Postal Service filed a
petition pursuant to 39 CFR 3050.11
asking the Commission to initiate an
informal rulemaking proceeding to
consider changes in the analytical
methods approved for use in periodic
reporting.?

Proposal One 2 would propose to
modify the attribution of costs for Fee
Group E Post Office Boxes so that the
costs are considered institutional rather
than as part of the attributable costs of
Post Office Box Service. The Postal
Service asserts that its aim is to achieve
more equitable financing of Fee Group
E Post Office Boxes. It notes that the
proposal has no impact on the
methodology for the calculation of costs
for Fee Group E Post Office Boxes. Id.
at 1.

The Postal Service states that under
this proposal, Group E costs would be
paid for by all mailers, not just post
office box holders. It maintains that the
Group E costs methodology remains
consistent with Docket No. ACR2010
and Docket No. MC2010-20. Id.
Attachment at 1.

The Attachment to the Postal
Service’s Petition explains its proposal
in more detail, including its
background, objective, rationale, and
estimated impact. The Petition,

1Petition of the United States Postal Service
Requesting Initiation of a Proceeding to Consider
Proposed Changes in Analytic Principles (Proposal
One), April 6, 2011 (Petition).

2This is the first proposal filed after the FY 2010
Annual Compliance Report. It is the Postal Service’s
current practice to restart its proposal numbering
sequence.

including the attachments, is available
for review on the Commission’s Web
site, http://www.prc.gov.

Pursuant to 39 U.S.C. 505, James F.
Callow is designated as Public
Representative to represent the interests
of the general public in this proceeding.
Comments are due no later than May 9,
2011.

It is ordered:

1. The Petition of the United States
Postal Service Requesting Initiation of a
Proceeding to Consider Proposed
Changes in Analytic Principles
(Proposal One), filed April 6, 2011, is
granted.

2. The Commission establishes Docket
No. RM2011-9 to consider the matters
raised by the Postal Service’s Petition.

3. Interested persons may submit
comments on Proposal One no later
than May 9, 2011.

4. The Commission will determine the
need for reply comments after review of
the initial comments.

5. James F. Callow is appointed to
serve as the Public Representative to
represent the interests of the general
public in this proceeding.

6. The Secretary shall arrange for
publication of this Notice in the Federal
Register.

By the Commission.
Shoshana M. Grove,
Secretary.
[FR Doc. 2011-9058 Filed 4-13-11; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0998; FRL-9295-4]
Approval and Promulgation of Air
Quality Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a request submitted by the Indiana
Department of Environmental
Management on November 24, 2010, to
revise the Indiana State Implementation
Plan (SIP) under the Clean Air Act.
Indiana submitted revisions to the
particulate matter (PM) and sulfur
dioxide (SO,) limits for Cargill,
Incorporated (Cargill) at its facility in
Hammond (Lake County), Indiana.
Indiana’s SO, revisions tighten emission
limits for some existing units at Cargill’s
Hammond facility and remove the
references to other emission units that
are no longer in operation, in
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accordance with the terms of a
September 2005 Federal consent decree.
The PM revisions reflect the permanent
shutdown of and changes in unit
identification for other Cargill units.
DATES: Comments must be received on
or before May 16, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0998, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: aburano.douglas@epa.gov.

3. Fax: (312) 408-2279.

4. Mail: Douglas Aburano, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Douglas Aburano,
Chief, Control Strategies Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency,

77 West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Control
Strategies Section, Air Programs Branch
(AR-18J), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886-6524, rau.matthew@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse

comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the Rules section of this Federal
Register.

Dated: April 4, 2011.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2011-8869 Filed 4-13-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—OAR-2011-0031; FRL-9295-8]

Approval and Promulgation of Air
Quality Implementation Plans; New
Mexico; Prevention of Significant
Deterioration; Greenhouse Gas
Tailoring Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the New Mexico State
Implementation Plan (SIP), submitted
by the New Mexico Environment
Department (NMED) to EPA on
December 1, 2010. The proposed SIP
revision modifies New Mexico’s
Prevention of Significant Deterioration
(PSD) program to establish appropriate
emission thresholds for determining
which new stationary sources and
modification projects become subject to
New Mexico’s PSD permitting
requirements for their greenhouse gas
(GHG) emissions. Due to the SIP
Narrowing Rule, 75 FR 82536, starting
on January 2, 2011, the approved New
Mexico SIP’s PSD requirements for GHG
apply at the thresholds specified in the
Tailoring Rule, not at the 100 or 250
tons per year (tpy) levels otherwise
provided under the Clean Air Act (CAA
or Act), which would overwhelm New
Mexico’s permitting resources. This rule
clarifies the applicable thresholds in the
New Mexico SIP, addresses the flaw
discussed in the SIP Narrowing Rule,
and incorporates State rule changes
adopted at the State level into the
Federally-approved SIP. EPA is
proposing approval of New Mexico’s
December 1, 2010, PSD SIP revision
because the Agency has made the
preliminary determination that this PSD
SIP revision is in accordance with

section 110 and part C of the Federal
Clean Air Act and EPA regulations
regarding PSD permitting for GHGs.
DATES: Comments must be received on
or before May 16, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2011-0031, by one of the
following methods:

(1) http://www.regulations.gov:
Follow the on-line instructions for
submitting comments.

(2) E-mail: Mr. Jeff Robinson at
robinson.jeffrey@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT paragraph below.

(3) U.S. EPA Region 6 “Contact Us”
Web site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air” before
submitting comments.

(4) Fax: Mr. Jeff Robinson, Chief, Air
Permits Section (6PD-R), at fax number
214-665-6762.

(5) Mail: Mr. Jeff Robinson, Chief, Air
Permits Section (6PD-R), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.

(6) Hand or Courier Delivery: Mr. Jeff
Robinson, Chief, Air Permits Section
(6PD-R), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—-2733. Such
deliveries are accepted only between the
hours of 8:30 a.m. and 4:30 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R06-OAR-2011—
0031. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through http://www.regulations.gov or
e-mail, if you believe that it is CBI or
otherwise protected from disclosure.
The http://www.regulations.gov Web
site is an “anonymous access” system,
which means that EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an e-mail
comment directly to EPA without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
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include your name and other contact
information in the body of your
comment along with any disk or CD-
ROM submitted. If EPA cannot read
your comment due to technical
difficulties and cannot contact you for
clarification, EPA may not be able to
consider your comment. Electronic files
should avoid the use of special
characters and any form of encryption
and should be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. A 15 cent
per page fee will be charged for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area on the seventh
floor at 1445 Ross Avenue, Suite 700,
Dallas, Texas.

The State submittals related to this
SIP revision, and which are part of the
EPA docket, are also available for public
inspection at the State Air Agency listed
below during official business hours by
appointment:

New Mexico Environment
Department, Air Quality Bureau, 1190
St. Francis Drive, Sante Fe, New
Mexico, 87502.

FOR FURTHER INFORMATION CONTACT: Ms.
Melanie Magee (6PD-R), Air Permits
Section, Environmental Protection
Agency, Region 6, 1445 Ross Avenue
(6PD—R), Suite 1200, Dallas, TX 75202—
2733. The telephone number is (214)
665—7161. Ms. Magee can also be
reached via electronic mail at
magee.melanie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. Summary of New Mexico’s submittal

III. What is the background for this proposed
action?

IV. What is EPA’s analysis of New Mexico’s
proposed SIP revision?

V. What action is EPA taking?

VI. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—The EPA may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. Summary of New Mexico’s Submittal

On December 1, 2010, NMED
submitted a SIP revision request to EPA
to establish appropriate emission
thresholds for determining which new
or modified stationary sources become
subject to New Mexico’s PSD permitting
requirements for GHG emissions. The
submitted revisions to the SIP are
enacted at 20.2.74.7 New Mexico Air
Code (NMAC). Final approval of this
SIP revision request will put in place
the GHG emission thresholds for PSD
applicability set forth in EPA’s Tailoring
Rule, ensuring that smaller GHG sources
emitting less than these thresholds are
not subject to permitting requirements.
Pursuant to section 110 of the CAA,
EPA is proposing to approve this
revision into the New Mexico SIP.
NMED also submitted revisions to the

remainder of the New Mexico PSD
program at 20.2.74.9, 20.2.74.200,
20.2.74.300, and 20.2.74.320 NMAC that
correctly update internal cross-
references to the PSD definitions. EPA
is also proposing approval of these
revisions pursuant to section 110 of the
CAA.

Also on December 1, 2010, NMED
submitted revisions to the New Mexico
Title V Operating Permits Program at
20.2.70 NMAC. EPA will address these
revisions to the New Mexico Title V
program at a later date and in a separate
action on the Title V Program.

III. What is the background for this
proposed action?

This section briefly summarizes EPA’s
recent GHG-related actions that provide
the background for today’s proposed
action. More detailed discussion of the
background is found in the preambles
for those actions. In particular, the
background is contained in what we call
the GHG PSD SIP Narrowing Rule,* and
in the preambles to the actions cited
therein.

A. GHG-Related Actions

EPA has recently undertaken a series
of actions pertaining to the regulation of
GHGs that, although for the most part
distinct from one another, establish the
overall framework for today’s final
action on the New Mexico SIP. Four of
these actions include, as they are
commonly called, the “Endangerment
Finding” and “Cause or Contribute
Finding,” which EPA issued in a single
final action,? the “Johnson Memo
Reconsideration,” 3 the “Light-Duty
Vehicle Rule,” 4 and the “Tailoring
Rule.” 5 Taken together and in
conjunction with the CAA, these actions
established regulatory requirements for
GHGs emitted from new motor vehicles
and new motor vehicle engines;
determined that such regulations, when
they took effect on January 2, 2011,
subjected GHGs emitted from stationary
sources to PSD requirements; and
limited the applicability of PSD

1“Limitation of Approval of Prevention of
Significant Deterioration Provisions Concerning
Greenhouse Gas Emitting-Sources in State
Implementation Plans; Final Rule.” 75 FR 82536
(December 30, 2010).

2“Endangerment and Cause or Contribute
Findings for Greenhouse Gases Under Section
202(a) of the Clean Air Act.” 74 FR 66496
(December 15, 2009).

3“Interpretation of Regulations that Determine
Pollutants Covered by Clean Air Act Permitting
Programs.” 75 FR 17004 (April 2, 2010).

4“Light-Duty Vehicle Greenhouse Gas Emission
Standards and Corporate Average Fuel Economy
Standards; Final Rule.” 75 FR 25324 (May 7, 2010).

5Prevention of Significant Deterioration and Title
V Greenhouse Gas Tailoring Rule; Final Rule.” 75
FR 31514 (June 3, 2010).
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requirements to GHG sources on a
phased-in basis. EPA took this last
action in the Tailoring Rule, which,
more specifically, established
appropriate GHG emission thresholds
for determining the applicability of PSD
requirements to GHG-emitting sources.
PSD is implemented through the SIP
system, and so in December 2010, EPA
promulgated several rules to implement
the new GHG PSD SIP program.
Recognizing that some States had
approved SIP PSD programs that did not
apply PSD to GHGs, EPA issued a SIP
call and, for some of these States, a FIP.®
Recognizing that other States had
approved SIP PSD programs that do
apply PSD to GHGs, but that do so for
sources that emit as little as 100 or 250
tpy of GHG, and that do not limit PSD
applicability to GHGs to the higher
thresholds in the Tailoring Rule, EPA
issued the GHG PSD SIP Narrowing
Rule. Under that rule, EPA withdrew its
approval of the affected SIPs to the
extent those SIPs covered GHG-emitting
sources below the Tailoring Rule
thresholds. EPA based its action
primarily on the “error correction”
provisions of CAA section 110(k)(6).

B. New Mexico’s Actions

On June 24, 2010, New Mexico
provided a letter to EPA, in accordance
with a request to all States from EPA in
the Tailoring Rule, with confirmation
that the State has the authority to
regulate GHG in its PSD program. The
letter confirmed that current New
Mexico rules require regulating GHGs at
the existing 100/250 tpy threshold,
rather than at the higher thresholds set
in the Tailoring Rule because the State
does not have the authority to apply the
meaning of the term “subject to

6 Specifically, by notice dated December 13, 2010,
EPA finalized a “SIP Call” that would require those
States with SIPs that have approved PSD programs
but do not authorize PSD permitting for GHGs to
submit a SIP revision providing such authority.
“Action To Ensure Authority To Issue Permits
Under the Prevention of Significant Deterioration
Program to Sources of Greenhouse Gas Emissions:
Finding of Substantial Inadequacy and SIP Call,” 75
FR 77698 (Dec. 13, 2010). EPA has begun making
findings of failure to submit that would apply in
any State unable to submit the required SIP revision
by its deadline, and finalizing FIPs for such States.
See, e.g. “Action To Ensure Authority To Issue
Permits Under the Prevention of Significant
Deterioration Program to Sources of Greenhouse
Gas Emissions: Finding of Failure To Submit State
Implementation Plan Revisions Required for
Greenhouse Gases,” 75 FR 81874 (December 29,
2010); “Action To Ensure Authority To Issue
Permits Under the Prevention of Significant
Deterioration Program to Sources of Greenhouse
Gas Emissions: Federal Implementation Plan,” 75
FR 82246 (December 30, 2010). Because New
Mexico’s SIP already authorizes New Mexico to
regulate GHGs once GHGs become subject to PSD
requirements on January 2, 2011, New Mexico is
not subject to the proposed SIP Call or FIP.

regulation” established in the Tailoring
Rule. New Mexico also submitted a
letter on September 14, 2010, in
response to the proposed GHG SIP Call
again confirming that EPA correctly
classified New Mexico as a State with
authority to apply PSD requirements to
GHGs. The September 14, 2010, letter
also identifies that NMED is pursuing
rulemaking activity to define the terms
“greenhouse gas” and “subject to
regulation”. See the docket for this
proposed rulemaking for copies of New
Mexico’s June 24, 2010, and September
14, 2010, letters.

In the SIP Narrowing Rule, published
on December 30, 2010, EPA withdrew
its approval of New Mexico’s SIP—
among other SIPs—to the extent that STP
applies PSD permitting requirements to
GHG emissions from sources emitting at
levels below those set in the Tailoring
Rule.” As a result, New Mexico’s current
approved SIP provides the State with
authority to regulate GHGs, but only at
and above the Tailoring Rule thresholds;
and Federally requires new and
modified sources to receive a PSD
permit based on GHG emissions only if
they emit at or above the Tailoring Rule
thresholds.

New Mexico has amended its State
regulations to incorporate the Tailoring
Rule thresholds, and has submitted the
adopted regulations as revisions to the
New Mexico SIP. EPA’s proposed
approval of the New Mexico revisions
will clarify the applicable thresholds in
the New Mexico SIP.

The basis for this SIP revision is that
limiting PSD applicability to GHG
sources to the higher thresholds in the
Tailoring Rule is consistent with the SIP
provisions that provide required
assurances of adequate resources, and
thereby addresses the flaw in the SIP
that led to the SIP Narrowing Rule.
Specifically, CAA section 110(a)(2)(E)
includes as a requirement for SIP
approval that States provide “necessary
assurances that the State * * * will
have adequate personnel [and] funding
* * * to carry out such [SIP].” In the
Tailoring Rule, EPA established higher
thresholds for PSD applicability to
GHG-emitting sources on grounds that
the States generally did not have
adequate resources to apply PSD to
GHG-emitting sources below the
Tailoring Rule thresholds,? and no
State, including New Mexico, asserted
that it did have adequate resources to do

7“Limitation of Approval of Prevention of
Significant Deterioration Provisions Concerning
Greenhouse Gas Emitting-Sources in State
Implementation Plans; Final Rule.” 75 FR 82536
(December 30, 2010).

8 Tailoring Rule, 75 FR 31,517/1.

0.9 In the SIP Narrowing Rule, EPA
found that the affected States, including
New Mexico, had a flaw in their SIP at
the time they submitted their PSD
programs, which was that the
applicability of the PSD programs was
potentially broader than the resources
available to them under their SIP.10
Accordingly, for each affected State,
including New Mexico, EPA concluded
that EPA’s action in approving the SIP
was in error, under CAA section
110(k)(6), and EPA rescinded its
approval to the extent the PSD program
applies to GHG-emitting sources below
the Tailoring Rule thresholds.* EPA
recommended that States adopt a SIP
revision to incorporate the Tailoring
Rule thresholds, thereby (i) assuring that
under State law, only sources at or
above the Tailoring Rule thresholds
would be subject to PSD; and (ii)
avoiding confusion under the Federally-
approved SIP by clarifying that the SIP
applies to only sources at or above the
Tailoring Rule thresholds.2

IV. What is EPA’s analysis of New
Mexico’s proposed SIP revision?

The regulatory revisions that NMED
submitted on December 1, 2010,
establish thresholds for determining
which stationary sources and
modification projects become subject to
permitting requirements for GHG
emissions under New Mexico’s PSD
program. Specifically, the submittal
includes changes to New Mexico’s PSD
regulations at 20.2.74.7, 20.2.74.9,
20.2.74.200, 20.2.74.300, and
20.2.74.320 NMAC.13

New Mexico is currently a SIP-
approved State for the PSD program,
and has incorporated EPA’s 2002 New
Source Review (NSR) reform revisions
for PSD into its SIP. In letters provided
to EPA on June 24, 2010, and September
14, 2010, New Mexico notified EPA of
its interpretation that the State currently
has the authority to regulate GHGs
under its PSD regulations. The current
New Mexico program (adopted prior to
the promulgation of EPA’s Tailoring
Rule) applies to major stationary sources
(having the potential to emit at least 100
tpy or 250 tpy or more of a regulated
NSR pollutant, depending on the type of
source) or modifications constructing in

9 SIP Narrowing Rule, 75 FR 82,540/2.

10]d. at 82,542/3.

11]d. at 82,544/1.

12]d. at 82,540/2.

13 On December 1, 2010, Governor Richardson
also submitted revisions to the New Mexico Title
V program. These revisions were not submitted as
part of the SIP and NMED did not request SIP
approval for these regulations. EPA will take
separate action on the title V program revisions in
a separate rulemaking.
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areas designated attainment or
unclassifiable with respect to the
National Ambient Air Quality
Standards.

The changes to New Mexico’s PSD
program regulations are substantively
the same as the amendments to the
Federal PSD regulatory provisions in
EPA’s Tailoring Rule. As part of its
review of this submittal, EPA performed
a line-by-line review of New Mexico’s
proposed revision and has determined
that they are consistent with the
Tailoring Rule. EPA’s Technical
Support Document detailing our
analysis of the proposed revisions to the
New Mexico SIP is available in the
docket for this action.

V. What action is EPA taking?

EPA is proposing to approve New
Mexico’s December 1, 2010, SIP
submittal, relating to PSD requirements
for GHG-emitting sources. Specifically,
New Mexico’s December 1, 2010,
proposed SIP revision establishes
appropriate emissions thresholds for
determining PSD applicability to new
and modified GHG-emitting sources in
accordance with EPA’s Tailoring Rule.
EPA has made the determination that
this SIP submittal is approvable because
it is in accordance with the CAA and
EPA regulations regarding PSD
permitting for GHGs.

If EPA finalizes our approval of New
Mexico’s changes to its air quality
regulations to incorporate the
appropriate thresholds for GHG
permitting applicability into New
Mexico’s SIP, then paragraph (d) in
Section 52.1634 of 40 CFR part 52, as
included in EPA’s SIP Narrowing
Rule—which codifies the limitation of
EPA’s approval of New Mexico’s PSD
SIP to not cover the applicability of PSD
to GHG-emitting sources below the
Tailoring Rule thresholds—is no longer
necessary. In today’s proposed action,
EPA is also proposing to amend Section
52.1634 of 40 CFR part 52 to remove
this unnecessary regulatory language.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Clean Air Act and applicable Federal
regulations. 42 U.S.C. 7410(k); 40 CFR
52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those

imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on Tribal governments or preempt
Tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, and Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: April 6, 2011.
Al Armendariz,
Regional Administrator, Region 6.
[FR Doc. 2011-9099 Filed 4-13-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0545; FRL-9295-2]
Proposed Approval of Air Quality

Implementation Plans; Indiana; Stage |
Vapor Recovery Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
into the Indiana State Implementation
Plan (SIP), amendments to the stage I
vapor recovery rule and administrative
changes to stage II vapor recovery rule
submitted by the Indiana Department of
Environmental Management on June 11,
2010. These rule revisions made volatile
organic compounds (VOC) emission
control requirements for filling at
gasoline dispensing facilities more
stringent by applying them statewide,
making the rule applicable to smaller
tanks and revising the requirements for
newer submerged fill pipes. These new
state requirements update the SIP
consistent with new Federal
requirements from January 10, 2008 area
source National Emissions Standards for
Hazardous Air Pollutants for gasoline
dispensing facilities. The revisions also
delete references to compliance dates
which have passed. The rules are
approvable because they are consistent
with the Clean Air Act and EPA
regulations, and should result in
additional emission reductions of VOCs
throughout Indiana.

DATES: Comments must be received on
or before May 16, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2010-0545, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: aburano.douglas@epa.gov.

3. Fax: (312) 408-2279.

4. Mail: Doug Aburano, Chief, Control
Strategies Section, Air Programs Branch
(AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Doug Aburano,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
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Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see the direct final rule which
is located in the Final Rules section of
this Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Carolyn Persoon, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-8290,
persoon.carolyn@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the Rules section of this Federal
Register.

Dated: March 30, 2011.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2011-8860 Filed 4-13-11; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R2-ES-2011-0018;
M092210-0-0008-B2]

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the Prairie Chub as
Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition finding and
initiation of status review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to list the
prairie chub (Macrhybopsis australis) as
threatened or endangered under the
Endangered Species Act of 1973, as
amended (Act), and to designate critical
habitat. The prairie chub is a fish
endemic to the upper Red River basin in
Oklahoma and Texas. Based on our
review, we find that the petition
presents substantial scientific or
commercial information indicating that
listing the prairie chub may be
warranted. Therefore, with the
publication of this notice, we are
initiating a review of the status of the
species to determine if listing the prairie
chub is warranted. To ensure that this
status review is comprehensive, we are
requesting scientific and commercial
data and other information regarding
this species. Based on the status review,
we will issue a 12-month finding on the
petition, which will address whether
the petitioned action is warranted, as
provided in the Act.

DATES: To allow us adequate time to
conduct this review, we request that we
receive information on or before June
13, 2011. Please note that if you are
using the Federal eRulemaking Portal
(see ADDRESSES section, below), the
deadline for submitting an electronic
comment is 11:59 p.m. Eastern Time on
this date.

ADDRESSES: You may submit
information by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. In the box that
reads “Enter Keyword or ID,” enter the
Docket number for this finding, which
is [Docket No. FWS-R2-ES-2011-0018].
Check the box that reads “Open for
Comment/Submission,” and then click
the Search button. You should then see
an icon that reads “Submit a Comment.”
Please ensure that you have found the
correct rulemaking before submitting
your comment.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: [Docket No.
FWS-R2-ES-2011-0018]; Division of
Policy and Directives Management; U.S.
Fish and Wildlife Service; 4401 N.
Fairfax Drive, MS 2042—PDM;
Arlington, VA 22203.

We will post all information we receive
on http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Request for Information section
below for more details).

After June 13, 2011, you must submit
information directly to the Field Office
(see FOR FURTHER INFORMATION CONTACT
section below). Please note that we
might not be able to address or
incorporate information that we receive
after the above requested date.

FOR FURTHER INFORMATION CONTACT:
Dixie Bounds, Field Supervisor, U.S.
Fish and Wildlife Service, Oklahoma
Ecological Services Field Office, 9014
East 21st Street, Tulsa, OK 74129, by
telephone at 918-581-7458, or by
facsimile at 918-581-7467. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Request for Information

When we make a finding that a
petition presents substantial
information indicating that listing a
species may be warranted, we are
required to promptly review the status
of the species (status review). For the
status review to be complete and based
on the best available scientific and
commercial information, we request
information on the prairie chub from
governmental agencies, Native
American Tribes, the scientific
community, industry, and any other
interested parties. We seek information
on:

(1) The species’ biology, range, and
population trends, including:

(a) Habitat requirements for feeding,
breeding, and sheltering;

(b) Genetics and taxonomy;

(c) Historical and current range,
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act
(16 U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range;
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(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence.

If, after the status review, we
determine that listing the prairie chub is
warranted, we will propose critical
habitat (see definition in section 3(5)(A)
of the Act), under section 4 of the Act,
to the maximum extent prudent and
determinable at the time we propose to
list the species. Therefore, within the
geographical range currently occupied
by the prairie chub, we request data and
information on:

(1) What may constitute “physical or
biological features essential to the
conservation of the species”;

(2) Where these features are currently
found; and

(3) Whether any of these features may
require special management
considerations or protection.

In addition, we request data and
information on “specific areas outside
the geographical area occupied by the
species” that are “essential to the
conservation of the species.” Please
provide specific comments and
information as to what, if any, critical
habitat you think we should propose for
designation if the species is proposed
for listing, and why such habitat meets
the requirements of section 4 of the Act.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Submissions merely stating support
for or opposition to the action under
consideration without providing
supporting information, although noted,
will not be considered in making a
determination. Section 4(b)(1)(A) of the
Act directs that determinations as to
whether any species is an endangered or
threatened species must be made “solely
on the basis of the best scientific and
commercial data available.”

You may submit your information
concerning this status review by one of
the methods listed in the ADDRESSES
section. If you submit information via
http://www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If you submit a
hardcopy that includes personal
identifying information, you may
request at the top of your document that
we withhold this personal identifying
information from public review.
However, we cannot guarantee that we
will be able to do so. We will post all

hardcopy submissions on http://
www.regulations.gov.

Information and supporting
documentation that we received and
used in preparing this 90-day finding
are available for you to review at
http://www.regulations.gov, or you may
make an appointment during normal
business hours at the U.S. Fish and
Wildlife Service, Oklahoma Ecological
Services Field Office (see FOR FURTHER
INFORMATION CONTACT).

Background

Section 4(b)(3)(A) of the Act (16
U.S.C. 1533(b)(3)(A)) requires that we
make a finding on whether a petition to
list, delist, or reclassify a species
presents substantial scientific or
commercial information indicating that
the petitioned action may be warranted.
We are to base this finding on
information provided in the petition,
supporting information submitted with
the petition, and information otherwise
available in our files. To the maximum
extent practicable, we are to make this
finding within 90 days of our receipt of
the petition and publish our notice of
the finding promptly in the Federal
Register.

Our standard for substantial scientific
or commercial information within the
Code of Federal Regulations (CFR) with
regard to a 90-day petition finding is
“that amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted” (50 CFR 424.14(b)).
If we find that substantial scientific or
commercial information was presented,
we are required to promptly conduct a
species status review, which we
subsequently summarize in our 12-
month finding.

Petition History

On January 25, 2010, we received a
petition dated January 14, 2010, from
WildEarth Guardians, requesting that
the prairie chub be listed as threatened
or endangered and that critical habitat
be designated under the Act. The
petition clearly identified itself as such
and included the requisite identification
information for the petitioner, as
required by 50 CFR 424.14(a). In a July
19, 2010, letter to the petitioner, we
responded that we reviewed the
information presented in the petition
and determined that issuing an
emergency regulation temporarily
listing the species under section 4(b)(7)
of the Act was not warranted. We also
stated that, due to court orders and
judicially approved settlement
agreements for other listing and critical
habitat determinations under the Act
that required nearly all of our listing

and critical habitat funding for fiscal
year 2010, we would not be able to
further address the petition at that time,
but would complete the action when
workload and funding allowed. This
finding addresses the petition.

Previous Federal Actions

There have been no Federal actions
specific to the prairie chub.

Species Information

Taxonomy and Description

The prairie chub is a small fish that
was originally described by Hubbs and
Ortenberger (1929, pp. 23-28) from a
collection in the Red River 10 to 14
kilometers (km) (6 to 9 miles (mi))
southwest of Hollis, Harmon County,
Oklahoma. Until 2004, the prairie chub
was treated as a single, wide-ranging,
geographically variable species, referred
to as Macrhybopsis aestivalis (Wallace
1980, p. 180; Eisenhour 2004, pp. 9-10).
An analysis of the species’ morphology
conducted by Eisenhour (2004, p. 13)
resulted in the recognition of five
species west of the Mississippi River
within the Macrhybopsis complex: The
prairie chub (M. australis) in the upper
Red River drainage; the peppered chub
(formerly Arkansas River speckled
chub) (M. tetranema) in the upper
Arkansas River drainage; the shoal chub
(M. hyostoma) in the central and eastern
United States; the speckled chub (M.
aestivalis) from the Rio Grande River in
Texas; and the burrhead chub (M.
marconis), which occurs in the San
Antonio and Guadalupe Rivers in Texas,
with remnant populations possibly in
the Edwards Plateau portion of the
Colorado River (Miller and Robison
2004, pp. 126—127; Hubbs et al. 2008,

p- 21).

Even though there are morphological
characteristics separating Macrhybopsis
into five species, there are genetic
similarities that dispute this species
separation. Underwood et al. (2003, pp.
493, 497) examined genes in three of the
western members of the Macrhybopsis
complex and noted that the three forms
of speckled chub occurring in the Red
and Arkansas Rivers could possibly
comprise a single species. Underwood
et al. (2003, p. 297) suggested that the
mixing of the species’ genes through
hybridization may be why the shoal
chub (M. hyostoma) in the Red and
Arkansas Rivers is genetically similar to
the prairie chub (M. australis) in the Red
River and the peppered chub (M.
tetranema) in the Arkansas River
(Underwood et al. 2003, p. 498). Further
genetic studies are needed on all five
species of Macrhybopsis west of the
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Mississippi River to help resolve their
genetic lineages.

We accept the characterization of the
prairie chub as a separate species with
the scientific name Macrhybopsis
australis because of research conducted
by Eisenhour (2004, pp. 13, 28-31); this
research has been accepted by the
scientific community. The prairie chub
is listed as a species in the Common and
Scientific Names of Fishes, which was
published by the American Fisheries
Society in 2004.

Distribution

The prairie chub is endemic to the
upper Red River basin in Oklahoma and
Texas. Based on information in the
petition and readily available in our
files, the species’ current distribution
appears to include the following rivers
and streams: Elm Fork of the Red River,
North Fork of the Red River downstream
of Altus Lake, Salt Fork of the Red
River, Prairie Dog Town Fork of the Red
River, Buck Creek, Pease River, North
Wichita River, South Wichita River,
Mud Creek, Bitter Creek, Gypsum Boggy
Creek, Sandy (Lebos) Creek, Beaver
Creek, and the Red River proper
upstream of Lake Texoma (Wilde et al.
1996, pp. 26—55; Underwood 2003, p.
499; Eisenhour 2004, pp. 30, 40—41;
Miller and Robison 2004, pp. 126—127).
The species is presumed extirpated in
the Washita River (Miller and Robison
2004, p. 127) and the North Fork of the
Red River upstream of Altus Lake
(Winston ef al. 1991, pp. 102—-103).

Habitat

Little is known about the habitat
requirements of the prairie chub. The
species is known to occupy relatively
large, shallow rivers of the Red River
basin, and is typically found over clean
sand or gravel substrates (Miller and
Robinson 2004, p. 126). The peppered
and prairie chubs are considered sister
species with similar genetics and
ecological distributions (Underwood
2003, p. 498). For this reason, we can
use scientific information gathered on
the peppered chub as a means to
explain unknown biological and
ecological attributes of the prairie chub.
Bonner (2000, p. 16) found that the
peppered chub favored relatively
shallow depths of 18.1 to 23.5
centimeters (cm) (7.1 to 9.3 inches (in))
and swift currents of 40 centimeters per
second (cm/s) to 62 cm/s (16 to 24
inches per second (in/s)). Peppered
chubs were typically collected from
sand substrates throughout the year;
however, the species favored cobble
substrate during the spring and gravel
substrate during the summer (Bonner
2000, p. 17). The peppered chub was

collected from water temperatures
ranging from 0 to 34 degrees Celsius (°C)
(32 to 93 degrees Fahrenheit (°F))
(Bonner 2000, p. 16).

Age and Growth

Similar to the peppered chub, the
prairie chub likely has a relatively short
lifespan, with very few individuals
surviving to their third year (Bonner
2000, p. 44; Wilde and Durham 2008, p.
1657). Bonner (2000, p. 63) found that
the population of peppered chubs was
dominated by age-0 and age-1 fish,
suggesting high post-spawning mortality
and high overwinter mortality. Age-2
peppered chubs reached a maximum
length of 77 millimeters (mm) (3 in) in
the study (Bonner 2000, p. 64).

Reproduction

Little is known about prairie chub
reproduction, but based on known
reproductive habits of other
Macrhybopsis species, the prairie chub
is likely a broadcast spawner, meaning
it releases semibuoyant nonadhesive
eggs into moving water (Platania and
Altenbach 1998, p. 561). This
reproductive strategy is considered to be
an adaptation to highly variable stream
environments (Platania and Altenbach
1998, p. 565). Based on drift rates and
the length of time needed for egg
development, Platania and Altenbach
(1998, p. 566) suggested that peppered
chub eggs could be transported 72 to
144 km (44 to 90 mi) before hatching.
Once hatched, fry (recently hatched
fish) could continue to be transported
downstream another 216 km (134 mi)
until they are able to swim (Platania and
Altenbach 1998, p. 566).

Reproductive success of species
within the Macrhybopsis complex
appears to be related to stream discharge
during the spring and summer (Wilde
and Durham 2008, p. 1658). Many
studies have shown that species in the
Macryhobopsis complex spawn during
high-discharge events (Platania and
Altenbach 1998, p. 565). However,
Durham and Wilde (2006, pp. 1647—
1649) found that young were produced
throughout the summer, when relatively
low discharge was present. In addition,
Durham and Wilde (2006, pp. 1647—
1649) found that high peak discharges
were associated with low catch rates.
Durham and Wilde (2006, p. 1651)
concluded that there was an association
between moderate peak rates and
reproductive success of five minnows,
including the peppered chub. Further,
Bonner (2000, p. 62) found that the
peppered chub spawned in pools;
however, reproductive success was not
documented. Based on these studies, the

reproductive success of prairie chubs
may be related to stream discharge.

Evaluation of Information for This
Finding

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR 424 set forth the procedures for
adding a species to, or removing a
species from, the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be a threatened or
endangered species due to one or more
of the five factors described in section
4(a)(1) of the Act:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In making this 90-day finding, we
evaluated whether information
regarding threats to the prairie chub, as
presented in the petition and in other
information available in our files, is
substantial scientific or technical
information, thereby indicating that the
petitioned action may be warranted. Our
evaluation of this information is
presented below.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The petitioner asserts that
impoundments, water quality, Red River
chloride control, land use, water use,
and invasive plants are threats to the
prairie chub’s habitat or range.

Impoundments
Information Provided in the Petition

In support of the assertion that
impoundments are a threat to the prairie
chub, the petitioner suggests that stream
flows within the Red River basin have
been greatly altered by dams and dikes.
These structures include Lake
Tanglewood Dam, Altus Dam, Altus
Auxiliary Dike, Altus East Dike, Altus
Lugert Dike, Altus North Dike, Altus
South Dike, Farmers Creek Dam, and
Fish Creek Dam. The petitioner
referenced Bonner (2000, p. 1) to
describe how dams alter physical and
chemical conditions of streams. These
alterations, including changes in
temperature and substrate, presence of
backwaters, and timing and volume of
discharge, all directly affect fish
populations. A reduction in discharge
can result in changes to channel
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morphology and indirectly affect stream
fish populations that require streams or
rivers for all or part of their life history.
For example, Altus Dam on the North
Fork of the Red River caused changes to
the fish community above the dam,
including extirpation of the prairie chub
(Winston et al. 1991, p. 98). In addition,
Eisenhour (2004, pp. 30-31) states that
reproduction and recruitment would be
affected by reservoirs because the
species is likely a flood-pulse spawner
and because downstream habitat in the
form of permanent flowing streams
would be altered.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Information readily available in our
files supports the petitioner’s assertions
that impoundments, such as dams and
dikes, cause modification of prairie
chub habitat. Streams and rivers of the
Red River basin have been significantly
altered by dams and small
impoundments. A total of 660 named
reservoirs and an additional 3,877
impoundments, all 2 hectares (ha) (5
acres (ac)) or larger, have been
constructed within the prairie chub’s
current known distribution. Twenty-
eight percent of named streams (181 of
647) within the current prairie chub
drainage have at least 1 impoundment
over 2 ha (5 ac) in size (U.S. Geological
Survey 2007, p. 1).

Impoundments, particularly those
that are regulated, cause dampened and
less-frequent peak flows downstream of
dams, and prolonged periods of high or
no flow. Because reproduction of the
prairie chub is likely dependent upon
discharge and varying flows, any
alteration of the natural flow regime
could affect its reproductive capability.
Regulation of flow also causes increased
channelization, decreased complexity of
stream habitats, and a loss of
connectivity between the river and its
floodplain (Dudley and Platania 2007, p.
2081). As a result, flow velocity is
increased, which increases downstream
transport of eggs into unsuitable reaches
such as reservoirs (Dudley and Platania
2007, p. 2081), where the eggs drop out
of suspension and possibly perish
because of unsuitable habitat (Platania
and Altenbach 1998, p. 566).
Additionally, because the connection
between the river and its floodplain is
diminished or lost, refugia for newly
hatched fish are less available, leaving
them vulnerable to potential predation.

Luttrell ef al. (1999, p. 986) found that
extirpation of peppered chubs from the
Arkansas River basin coincided with
completion of reservoirs and severe
drought. Their finding was supported by

a life history model for the peppered
chub, developed by Wilde and Durham
(2008, p. 1663), that predicted that for
the peppered chub population to be
maintained, an annual discharge below
the long-term average would have to be
followed the next year by a higher-than-
average discharge. For example, if
annual discharge was less than the long-
term average by 10 percent, discharge
the following year would have to exceed
11 percent of the long-term average in
order for the peppered chub population
to recover. Because peppered and
prairie chubs are thought to spawn only
once, a quick population rebound is
critical to its survival. Thus,
impoundments throughout the prairie
chub’s range may affect the ability of the
species to rebound from a population
decline.

In reference to the petitioner’s claims
regarding impoundments as a threat to
the prairie chub, the information
appears to be reliable. Information
readily available in our files indicates
that impoundments alter stream flows,
which the prairie chub appears to be
dependent upon for reproduction and
recruitment. Therefore, we find that
there is substantial information
indicating that impoundments may be a
threat to the species such that listing
may be warranted.

Water Quality

Information Provided in the Petition

The petitioner asserts that degraded
water quality is a threat to the prairie
chub. In support of this threat, the
petitioner provided information on both
Oklahoma and Texas water-quality
inventories of the Upper Red River
Basin, which demonstrate that several
regions of the system are degraded
(Oklahoma Department of
Environmental Quality 2008, Appendix
B, pp. 1-170; Texas Commission on
Environmental Quality 2008, pp. 1—-
117). For example, in Texas, 11 stream
segments in the Red River basin are on
the Environmental Protection Agency’s
Clean Water Act 303(d) list of degraded
waters. These segments make up close
to 1,448 km (900 mi) of stream.
Additionally, malathion (a chemical
toxic to fishes) is used to eradicate boll
weevils (Anthonomus grandis) from
cotton crops in the region (Grefenstette
and El-Lissy 2003, p. 131). Furthermore,
the petitioner references Jester et al.
(1992, p. 14) to state that the speckled
chub (incorrectly referenced as prairie
chub in the petition) is intolerant of
changes to habitat and moderately
intolerant to changes in water quality.

Evaluation of Information Provided in
the Petition and Available in Service
Files

With regard to degraded water quality
being a threat to the prairie chub, the
information provided by the petitioner
appears to be reliable. Information in
our files supports the petitioner’s
assertion that water quality in many
streams of the upper Red River basin is
degraded to some degree and that
prairie chubs may be susceptible to this
degradation. Of the 14 streams known to
recently support prairie chubs, the
Environmental Protection Agency
considers 10 of those to be impaired due
to one or more of the following
parameters: Fecal coliform, total
dissolved solids, Escherichia coli,
Enterococcus, turbidity, chlorides,
selenium, sulfates, lead,
dichlorodiphenyltrichloroethane (DDT),
Toxaphene, and fish bioassessments
(EPA 2008, p. 1). These elements are
detrimental to water quality and affect
fishes by limiting their potential
distribution, lowering dissolved oxygen,
and accumulating in fish tissues.
Additionally, a study by Adornato and
Martin (1995, p. 18) concluded that fish
within their project area, including two
streams occupied by prairie chubs, were
highly contaminated with
organochlorine pesticides, including
dieldrin, DDT metabolites, and
Toxaphene, all of which are known to
be toxic to all fishes. Selenium, also
toxic to fishes, was found to be elevated,
which the authors attributed to crop
irrigation (Adornato and Martin 1995, p.
18). Because various chemical toxins
have been found in the same streams of
the prairie chub, and the toxins are
known to cause mortalities in all fishes,
degraded water quality may be a threat
to the species. Therefore, we find that
the petition and information in our files
provides substantial information
indicating that listing the prairie chub
may be warranted due to degraded
water quality.

Red River Chloride Control
Information Provided in the Petition

The petitioner asserts that the U.S.
Army Corps of Engineers’ (ACE) Red
River Chloride Control Project is a threat
to the prairie chub. The ACE is
authorized to identify and implement
measures to reduce naturally occurring
brine emissions into several Red River
basins in Texas and Oklahoma. The
project’s primary purpose is to
minimize chloride inputs into the Red
River. The petitioner references
Matthews et al. (2005, p. 304) and states
that completion of the program to
control chlorides in the Upper Red
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River Basin will threaten the natural
salinity gradient upon which many flora
and fauna depend. Additionally, if
chloride levels in the upper Red River
basin were lowered to the point that
allowed for additional irrigation, water
withdrawals would increase and
hydrologic estimates suggest that “no-
flow” days in the upper basin might be
tripled annually. Taylor et al. (1993, p.
22) is also referenced in the petition,
suggesting that the chloride control
program could have a substantial effect
on the fish community structure.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claims
that the Red River Chloride Control
Project is a threat to the prairie chub,
the information appears to be reliable.
Information in our files confirms the
petitioner’s assertion that the project
could alter existing stream flows, thus
negatively affecting the prairie chub’s
ability to successfully reproduce.
According to projections supplied by
the ACE, the project would result in
average annual streamflow reductions
ranging from a 4.5 percent reduction in
the Elm Fork of the Red River to a 52
percent reduction in the South Fork of
the Wichita River (Service 1996, p. iii).
The project, in combination with
irrigation withdrawals anticipated
following project implementation, is
expected to increase the number of
average annual no-flow days from a low
of 3 days at the Benjamin, Texas, gage
to a high of 67 days at the Vernon,
Texas, gage (Service 1996, p. iii). This
decrease in flows could eliminate
existing resources, such as food and
habitat, and could result in less dilution
of environmental contaminants that are
known to exist in the system (Adornato
and Martin 1995, p. 18; EPA 2008, p. 1).
By limiting resources and potentially
increasing the concentrations of
contaminants, the Red River Chloride
Control Project could possibly have
negative impacts on the prairie chub.

Also, an increase in no-flow days
would affect the prairie chub’s ability to
spawn. Because discharge is necessary
for successful reproduction (Durham
and Wilde 2006, p. 1647), any increase
in the number of no-flow days would
decrease the number of days prairie
chubs have available to spawn. Because
prairie chub eggs disperse downstream
after spawning (Platania and Altenbach
1998, p. 566), more frequent no-flow
days in combination with lower overall
flows could minimize dispersal and
potentially cause an overall reduction in
populations.

After reviewing information provided
by the petitioner and readily available
in our files, we find that substantial
information exists indicating that the
Red River Chloride Control Project,
including impacts of reduced stream
flow and degraded water quality may be
a threat to the prairie chub, such that
listing may be warranted.

Land Use
Information Provided in the Petition

The petitioner asserts that land use
changes are a threat to the prairie chub.
In support of this claim, the petitioner
references Steuter et al. (2003, p. 53) to
describe how southern short- and mid-
grass river systems, including Red River
basin streams, have been altered by land
use changes like o0il and gas production
and agriculture.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Regarding the petitioner’s claim that
land use changes are a threat to the
prairie chub, the information appears to
be reliable. Agriculture is the principal
land use throughout the Red River
basin. Floodplain soils are generally
well suited for alfalfa, wheat, corn,
cotton, peanuts, grain sorgum, and other
small grains. Consequently, native
floodplain vegetation has been cleared
or fragmented into small, isolated
patches and replaced with pasture, hay,
vegetables, and small grains.
Contaminants widely known to
originate from agricultural operations
also appear to negatively impact fish
and wildlife in the upper Red River
basin and are described above under
Water Quality. Besides agriculture-
related contaminants, the information
provided by the petitioner and readily
available in our files does not indicate
that any other agriculture-related
activities are impacting the prairie chub
in a way that may pose a threat to the
species.

In reference to the petitioner’s claims
that oil and gas production has altered
Red River basin streams, information
available in our files indicates that oil
and gas production has eliminated or
fragmented native plant communities
throughout the Red River basin (Service
1996, p. 5); however, the petitioner
provided no information indicating how
this potential impact may be acting on
the species. Therefore, the petitioner has
not provided substantial information
indicating that land use changes from
oil and gas production may be a threat
to the prairie chub.

In summary, we find the petition,
along with information readily available

in our files, presents substantial
information indicating that agricultural-
related contaminants, which are
described above under Water Quality,
may pose a threat to the prairie chub
such that listing may be warranted.
However, neither the petition or
information in our files, present
substantial information to suggest that
oil and gas production impacts the
prairie chub at a level where listing may
be warranted.

Agricultural Water Use
Information Provided in the Petition

The petitioner asserts that agricultural
water use is a threat to the prairie chub.
The petitioner provided information
from Steuter et al. (2003, p. 53) stating
that river flows have been greatly
altered by dams and excessive
groundwater withdrawals for irrigation.
In addition, the petitioner cited
Eisenhour (2004, pp. 30-31) to describe
the potential disruptive impacts from
water modification (reservoir
construction, channelization, and
groundwater withdrawals) on
reproduction and recruitment of the
prairie chub.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
that water use, primarily irrigation, is a
threat to the prairie chub, the
information appears to be reliable.
Ground and surface water withdrawals
for irrigation can have significant
negative impacts on the prairie chub.
One of the major factors contributing to
the decline of the Federally listed
Arkansas River shiner (Notropis girardi)
is water depletion due to irrigation for
agriculture (Service 1998, pp. 64773,
64779). Irrigation, in combination with
water depletions from the Red River
Chloride Control Project, could
significantly reduce flows in the upper
Red River basin (Service 1996, p. iii).
The detrimental effects of decreased
water flows on the prairie chub are
described above under Impoundments
and Red River Chloride Control Project.
Based on the effects of reduced flows,
the information provided by the
petitioner and readily available in our
files indicates that agricultural water
use and subsequent stream flow
reduction may be a threat to the prairie
chub, such that listing may be
warranted.

Invasive Plants
Information Provided in the Petition

The petitioner asserts that invasive
plants are a threat to the prairie chub.
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In support of this threat, the petitioner
states that saltcedar (Tamarix spp.) and
Russian olive (Elaeagnus angustifolia)
are prolific along the Red River and its
tributaries (DeLoach 2009, p. 1).
Further, the petitioner claims that both
plants can be detrimental to native
plains fishes by decreasing stream
flows.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Regarding the petitioner’s claims that
invasive plants may be a threat to the
prairie chub, the information appears to
be reliable. The banks of the Red River
once sustained growth of tall willows
(Salix spp.) and cottonwoods (Populus
deltoides), but these trees have been
supplanted by saltcedar and Russian
olive (Texas Parks and Wildlife
Department 2005, p. 151). Early studies
of water use by saltcedar have led many
to assume that removal of saltcedar
would result in water savings, primarily
as increased flows in rivers (U.S.
Geological Survey 2009, p. 43). Some
research has shown that removal of
saltcedar from spring ecosystems may
be beneficial to fish species by
increasing groundwater inputs and
available habitat (DeLoach 2009, p. 1).
However, saltcedar and Russian olive
removal projects on larger streams and
rivers, which were intended to increase
stream flows, have provided mixed
results (U.S. Geological Survey 2009,
pp- 43—44). In a few cases, clearing
saltcedar resulted in temporary
increases in stream flow (U.S.
Geological Survey 2009, pp. 43—44).
But, most studies found no significant
long-term changes in stream flow (U.S.
Geological Survey 2009, pp. 43—44). A
U.S. Geological Survey (2009, p. ix)
report suggests that additional research
is needed at a scale large enough to
detect changes to the water budget, and
that all variables associated with the
water budget should be examined.
Based on information provided by the
petitioner and readily available in our
files, it appears that more research is
needed to determine the actual impacts
of saltcedar and Russian olive on stream
flows in the upper Red River and to
determine the extent that this impact
may have on the prairie chub. At this
time, it is unclear whether invasive
plants may be a threat to the prairie
chub. Therefore, we will analyze this
issue further in the 12-month finding.

Additionally, saltcedar and Russian
olive encroachment has been shown to
alter stream geomorphology by
narrowing and deepening channels
through dense accumulation along the
banks (Hultine et al. 2009, p. 469). This

alteration to stream morphology limits
the stream’s connectivity with the
floodplain, which is needed for native
plant establishment (Hultine et al. 2009,
p- 469) and refugia habitat for fishes.
However, the petitioner provided no
information to indicate that saltcedar
and Russian olive within the current
range of the prairie chub are at high
enough densities, nor will be in the
future, to alter stream morphology and
affect the prairie chub’s habitat.

In conclusion, information provided
by the petition, and readily available in
our files, is unclear about whether
invasive plants, particularly saltcedar or
Russian olive, may be a threat to the
prairie chub because of stream flow
alterations. Therefore, we will
investigate this issue further in the 12-
month finding.

In summary of the Factor A analysis,
we find that the petition, along with
information available in our files, has
presented substantial information
indicating that the prairie chub may
warrant listing due to the present or
threatened destruction, modification, or
curtailment of its habitat or range,
primarily due to impoundments altering
stream flows, degraded water quality,
the Red River Chloride Control Project,
and irrigation.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Information Provided in the Petition

The petition does not present any
information concerning impacts from
overutilization for commercial,
recreational, scientific, or educational
purposes to the prairie chub.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We have no information available in
our files to indicate that any impact
from overutilization is occurring to the
prairie chub. Therefore, we find that the
petition, along with information readily
available in our files, has not presented
substantial information that the prairie
chub may warrant listing due to
overutilization for commercial,
recreational, scientific, or educational
purposes.

C. Disease or Predation
Information Provided in the Petition

The petitioner asserts that nonnative
species, such as bullfrogs (Rana
catesbeiana), may be a threat to the
prairie chub. However, the petitioner
does not provide any information
indicating how nonnative species may
be impacting the prairie chub.

Evaluation of Information Provided in
the Petition and Available in Service
Files

We have no information available in
our files to indicate that nonnative
species, disease, or predation are
impacting the prairie chub. Therefore,
we find that the petition, along with
information readily available in our
files, has not presented substantial
information that the prairie chub may
warrant listing due to disease or
predation.

D. The Inadequacy of Existing
Regulatory Mechanisms

Information Provided in the Petition

The petitioner asserts that the
inadequacy of existing regulatory
mechanisms is a threat to the prairie
chub. In support of this claim, the
petitioner states that the prairie chub
receives no Federal or State protection,
even though the prairie chub is listed as
a Tier-I priority species in Oklahoma
under the State’s Comprehensive
Wildlife Conservation Strategy, and the
Texas Comprehensive Conservation
Strategy lists the prairie chub as a
medium-priority Species of Concern.
Also, the petitioner states that the
Oklahoma Comprehensive Conservation
Strategy does not identify specific
conservation actions that will benefit
the species.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
that the inadequacy of existing
regulatory mechanisms is a threat to the
species, the information appears
reliable. However, in 2007 the State of
Texas developed legislation that
authorized a program that could be
beneficial to the prairie chub by
requiring an instream flow. An instream
flow requirement, as defined by the
National Academy of Sciences (NAS), is
the amount of water flowing through a
natural stream course that is needed to
sustain, rehabilitate, or restore the
ecological functions of a stream in terms
of hydrology, biology, geomorphology,
connectivity, and water quality at a
particular level (NAS 2005, p. 139).
Although this could be beneficial to the
prairie chub, we have no information in
our files showing that any parts of the
program have been implemented for the
Red River. No such instream flow
legislation exists in the State of
Oklahoma. Without protection of
existing flows, the prairie chub’s habitat
could be significantly altered. The
alteration of natural flows could disrupt
the species’ ability to successfully
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spawn and disperse throughout the
upper Red River basin. For more details
on how reduced flows impact the
prairie chub, see discussion in the
Impoundments and Red River Chloride
Control Project sections.

Also, the EPA (2008, p. 1) established
Total Maximum Daily Loads for many of
the streams occupied by the prairie
chub in order to reduce water
degradation. However, we have no
information in our files to suggest that
measures to meet the established Total
Maximum Daily Loads standards have
been implemented.

In summary, we find that the petition,
along with information readily available
in our files, presents substantial
information indicating that prairie chub
may warrant listing due to the
inadequacy of existing regulatory
mechanisms, primarily due to
inadequate protections of water quality
and stream flow.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Invasive Aquatic Species
Information Provided in the Petition

The petitioner asserts that nonnative
aquatic species are threats to the prairie
chub. In support of this claim, the
petitioner references Gido et al. (2004,
p. 128) to assert that invasive nonnative
species may cause fish population
declines in the southern Great Plains
river systems. Additionally, the
petitioner states that nonnative species
that have invaded the Red River basin
include common carp (Cyprinus carpio),
threadfin shad (Dorosoma petensense),
and inland silverside (Menidia
beryllina). However, neither the
petitioner, nor the references provided,
identifies how nonnative species impact
the prairie chub.

Evaluation of Information Provided in
the Petition and Available in Service
Files

Information in our files supports the
assertion that nonnative fish species
may cause native fish population
declines in the southern Great Plains
river systems, but there is no evidence
that nonnative species are impacting the
prairie chub. Gido (2004, p. 129) found
that Great Plains streams appear to be
gaining introduced species at the rate of
0.5 species every 18 years. One example
is the introduction and establishment of
the Red River shiner (Notropis bairdi),

a species endemic to the Red River
drainage, into the Cimarron River in
Oklahoma and Kansas, which has had a
detrimental effect on the Arkansas River
shiner by competing for limited
resources (Cross et al. 1983, pp. 93—98;

Felley and Cothran 1981, p. 564). The
Red River shiner was first recorded from
the Cimarron River in 1976 (Marshall
1978, p. 109). It has since colonized the
Cimarron River and may be a dominant
component of the fish community
(Cross et al. 1983, pp. 93-98; Felley and
Cothran 1981, p. 564; Service
unpublished data 2007-2010). However,
we do not consider the Red River shiner
to be a threat to the prairie chub.
Because the Red River shiner is endemic
to the Red River basin, it has adapted
and evolved with the prairie chub.
Therefore, it is not considered an
invasive species, and there is no
evidence indicating that competition
with the Red River shiner has any
impacts on the prairie chub.

In addition, the petitioners have
provided no information indicating how
the three invasive species mentioned in
the petition (common carp, threadfin
shad, and inland silverside) may be
acting on the prairie chub, or whether
an impact from these species may
actually be occurring within the chub’s
range. Although the adverse effects from
invasive aquatic species are evident for
other native fish species, neither the
petition nor information available in our
files presented substantial information
indicating that nonnative species may
be a threat to the prairie chub, such that
listing may be warranted.

Climate Change
Information Provided in the Petition

The petitioner asserts that climate
change is a threat to the prairie chub,
and further notes that climate change
poses a fundamental challenge for all
species’ survival in the coming years
and decades. The petitioner provided
information suggesting that climate
change is already causing a rise in
temperatures across the United States
and is increasing extreme weather
events such as droughts and increased
rainfall (NSC 2003, pp. 43—44; USCCSP
2008, pp. 35—36). The petitioner
referenced the Intergovernmental Panel
on Climate Change (IPCC) (2007, p. 30)
and stated that 11 of the 12 years from
1995 through 2006 ranked among the 11
warmest years on instrumental record.
The petitioner also cites an IPCC 2007
report (p. 48) to discuss how resilience
of many ecosystems is likely to be
exceeded, and that 20 to 30 percent of
plant and animal species assessed are
likely to be at increased risk of
extinction.

In further support of climate change
being a threat to the prairie chub, the
petitioner provided information on
climate change within the Great Plains,
where more extreme and frequent

weather events are expected, including
droughts, heavy rainfall, and heat waves
(Karl et al. 2009, pp. 123-128). The
petitioner asserts that some species may
not be able to adapt to projected changes
in temperature and climate change
when combined with human-induced
stresses (Karl et al. 2009, pp. 123-128).
In referencing Matthews and Marsh-
Matthews (2003, p. 1232), the petitioner
asserts that the additional stress of
drought will only be exacerbated if
climate change is already increasing the
severity and duration of droughts in the
southern Great Plains. The petitioner
cited Matthews and Marsh-Matthews
(2003, p. 1232) in stating that projected
climate change may result in massive
changes in fish biodiversity and
widespread extirpation of fish species in
many regions.

Evaluation of Information Provided in
the Petition and Available in Service
Files

In reference to the petitioner’s claim
that climate change is a threat to the
prairie chub, the information appears
reliable; however, we are lacking
information that links reliable impacts
from climate change to effects on prairie
chub populations. According to the
IPCC (2007, p. 1), “Warming of the
climate system is unequivocal, as is now
evident from observations of increases
in global average air and ocean
temperatures, widespread melting of
snow and ice, and rising global average
sea level.” Average Northern
Hemisphere temperatures during the
second half of the 20th century were
very likely higher than during any other
50-year period in the last 500 years and
likely the highest in at least the past
1,300 years (IPCC 2007, p. 1). It is very
likely that over the past 50 years, cold
days, cold nights, and frosts have
become less frequent over most land
areas, and hot days and hot nights have
become more frequent (IPCC 2007, p. 1).
Data suggest that heat waves are
occurring more often over most land
areas, and the frequency of heavy
precipitation events has increased over
most areas (IPCC 2007, p. 1).

Regional analysis for the Great Plains
from North Dakota to Texas predicts
that hot extremes, heat waves, and
heavy precipitation events will increase
in frequency (IPCC 2007, p. 8). Milly et
al. (2005, p. 349) projected a 10 to 30
percent decrease in runoff in mid-
latitude western North America by the
year 2050, based on an ensemble of 12
climate models. However, predictions
for smaller subregions, such as
Oklahoma and Texas, are not presented
in the petition or readily available in
our files. In addition, the petitioner did
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not provide information indicating how
climate change might potentially impact
the prairie chub. The prairie chub has
persisted for millennia with periods of
extreme weather events, such as
droughts and floods. If climate change
causes more extreme weather events,
there is no information to indicate that
such events will have a negative impact
on the prairie chub. At this time, we
lack sufficient certainty to know
specifically how climate change will
affect the species. We are not aware of
any data at an appropriate scale to
evaluate habitat or population trends for
the prairie chub within its range, make
predictions about future trends, or
determine whether the species will
actually be impacted. Therefore, based
on information presented by the
petitioner and readily available in our
files, we do not consider climate change
to be a threat to the species; however,
we intend to investigate this factor more
thoroughly in our status review of the
species.

In summary, we find that the petition,
along with information readily available
in our files, has not presented
substantial information that the prairie
chub may warrant listing due to other
natural or manmade factors.

Finding

On the basis of our determination
under section 4(b)(3)(A) of the Act, we
have determined that the petition
presents substantial scientific or
commercial information indicating that
listing the prairie chub throughout its
entire range may be warranted. This
finding is based on information
provided under factors A and D about
the potential threats from altered stream
flows and degraded water quality, and
inadequacy of existing regulatory
mechanisms to protect prairie chubs
from altered stream flows or degraded
water quality. We determine that the
information provided under factors B, C,
and E is not substantial. In considering
what factors might constitute threats, we
must look beyond the mere exposure of
the species to the factor to determine
whether the species responds to the
factor in a way that causes actual
impacts to the species. If there is
exposure to a factor, but no response, or
only a positive response, that factor is
not a threat. If there is exposure and the
species responds negatively, the factor
may be a threat and we then attempt to
determine how significant a threat it is.
If the threat is significant, it may drive
or contribute to the risk of extinction of
the species such that the species may
warrant listing as threatened or
endangered as those terms are defined
by the Act. This does not necessarily

require empirical proof of a threat. The
combination of exposure and some
corroborating evidence of how the
species is likely impacted could suffice.
The mere identification of factors that
could impact a species negatively may
not be sufficient to compel a finding
that listing may be warranted. The
information must contain evidence
sufficient to suggest that these factors
may be operative threats that act on the
species to the point that the species may
meet the definition of threatened or
endangered under the Act.

Because we have found that the
petition presents substantial
information indicating that listing the
prairie chub may be warranted, we are
initiating a status review to determine
whether listing the prairie chub as
threatened or endangered under the Act
is warranted.

The “substantial information”
standard for a 90-day finding differs
from the Act’s “best scientific and
commercial data” standard that applies
to a status review to determine whether
a petitioned action is warranted. A 90-
day finding does not constitute a status
review under the Act. In a 12-month
finding, we will determine whether a
petitioned action is warranted after we
have completed a thorough status
review of the species, which is
conducted following a substantial 90-
day finding. Because the Act’s standards
for 90-day and 12-month findings are
different, as described above, a
substantial 90-day finding does not
mean that the 12-month finding will
result in a warranted finding.
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50 CFR Part 17

[Docket No. FWS-R8-ES—-2010-0031; MO
92210-0-0008-B2]

Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition To List Hermes Copper
Butterfly as Endangered or Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding on a petition to list
Hermes copper butterfly (Hermelycaena
[Lycaena] hermes) as endangered and to
designate critical habitat under the
Endangered Species Act of 1973, as
amended (Act).

After review of all available scientific
and commercial information, we find
that listing Hermes copper butterfly as
endangered or threatened is warranted.
Currently, however, listing Hermes
copper butterfly is precluded by higher
priority actions to amend the Lists of
Endangered and Threatened Wildlife
and Plants. Upon publication of this 12-
month petition finding, we will add
Hermes copper butterfly to our
candidate species list. We will develop
a proposed rule to list Hermes copper
butterfly as our priorities allow. We will
make any determination on critical
habitat during development of the
proposed listing rule. During any
interim period, we will address the
status of the candidate taxon through
our annual Candidate Notice of Review
(CNOR).

DATES: The finding announced in this
document was made on April 14, 2011.

ADDRESSES: This finding is available on
the Internet at http://
www.regulations.gov at Docket Number
FWS-R8-ES-2010-0031. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours at the Carlsbad
Fish and Wildlife Office, U.S. Fish and
Wildlife Service, 6010 Hidden Valley
Road, Suite 101, Carlsbad, CA 92011.
Please submit any new information,
materials, comments, or questions
concerning this finding to the above
internet address or the mailing address
listed under FOR FURTHER INFORMATION
CONTACT.

FOR FURTHER INFORMATION CONTACT: Jim
Bartel, Field Supervisor, Carlsbad Fish
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and Wildlife Office, U.S. Fish and
Wildlife Service, 6010 Hidden Valley
Road, Suite 101, Carlsbad, CA 92011; by
telephone at 760-431-9440; or by
facsimile at 760-431-9624. If you use a
telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Act (16
U.S.C. 1531 et seq.) requires that, for
any petition to revise the Federal Lists
of Threatened and Endangered Wildlife
and Plants that contains substantial
scientific or commercial information
that listing a species may be warranted,
we make a finding within 12 months of
the date of receipt of the petition. In this
finding, we determine whether the
petitioned action is: (a) Not warranted,
(b) warranted, or (c) warranted, but
immediate proposal of a regulation
implementing the petitioned action is
precluded by other pending proposals to
determine whether species are
endangered or threatened, and
expeditious progress is being made to
add or remove qualified species from
the Federal Lists of Endangered and
Threatened Wildlife and Plants. Section
4(b)(3)(C) of the Act requires that we
treat a petition for which the requested
action is found to be warranted but
precluded as though resubmitted on the
date of such finding, that is, requiring a
subsequent finding to be made within
12 months. We must publish these 12-
month findings in the Federal Register.

Previous Federal Actions

On October 26, 2004, we received a
petition dated October 25, 2004, from
the Center for Biological Diversity (CBD)
and David Hogan, requesting that
Hermes copper butterfly be listed as
endangered under the Act and that
critical habitat be designated. Included
in the petition was supporting
information regarding the species’
taxonomy, biology, ecology, historical
and current distribution, status of
population, and actual and potential
threats affecting the species and its
habitat.

On August 8, 2006, we published a
90-day finding for Hermes copper
butterfly in the Federal Register (71 FR
44966). The finding concluded that the
petition and information in our files did
not present substantial scientific or
commercial information indicating that
listing Hermes copper butterfly may be
warranted. For a detailed history of
Federal actions involving Hermes
copper butterfly prior to the 2006
90-day finding, please see the August 8,

2006, Federal Register finding (71 FR
44966).

On March 17, 2009, CBD and David
Hogan filed a complaint for declaratory
and injunctive relief challenging the
Service’s decision not to list Hermes
copper butterfly as endangered or
threatened under the Act. In a
settlement agreement dated October 23,
2009, (Case No. 09—0533 S.D. Cal.), the
Service agreed to submit a new 90-day
petition finding to the Federal Register
by May 13, 2010, for Hermes copper
butterfly. As part of the settlement
agreement, we agreed to evaluate the
October 25, 2004, petition filed by CBD
and David Hogan, supporting
information submitted with the petition,
and information available in the
Service’s files, including information
that has become available since the
August 8, 2006, publication of the
negative 90-day finding (71 FR 44966).
If the 90-day finding determined that
listing may be warranted, we agreed to
submit a 12-month finding for Hermes
copper butterfly to the Federal Register
by April 15, 2011.

On May 4, 2010, we published a
90-day finding in the Federal Register
(75 FR 23654) that determined listing of
Hermes copper butterfly as endangered
or threatened may be warranted. This
notice constitutes the 12-month finding
on the October 25, 2004, petition to list
Hermes copper butterfly as endangered.

Species Information

It is our intent to discuss only those
topics directly relevant to the listing of
Hermes copper butterfly under the Act
in this 12-month finding. For more
information on the taxonomy, biology,
and ecology of Hermes copper butterfly,
please refer to the 90-day finding
published in the Federal Register on
May 4, 2010 (75 FR 23654). That
document is available on the Internet at
http://www.regulations.gov under
docket number FWS-R8-ES-2010-
0031.

Taxonomy and Species Description

Hermes copper butterfly was first
described as Chrysophanus hermes by
Edwards (1870, p. 21). Scudder (1876,
p- 125) placed this species in the genus
Tharsalea based on the presence of
hindwing tails. Freeman (1936, p. 279)
placed Hermes copper butterfly in the
genus Lycaena as L. hermes based on
the assessment of the male genetalia,
finding that L. hermes was distinctly a
lycaenid and not typical of the other
taxa of Tharsalea. Miller and Brown
(1979, p. 22) erected a monotypic genus
to accommodate Hermes copper
butterfly as Hermelycaena hermes. This
segregation appears to be supported by

allozyme data presented by Pratt and
Wright (2002, p. 223); although these
authors did not recommend separate
genus or subgenus placement (Pratt and
Wright 2002, p. 225). The broadly based
morphological assessment of Miller and
Brown (1979) coupled with the more
recent allozyme work of Pratt and
Wright (2002) support recognition of
Hermes copper butterfly as a distinct
genus; however, Lycaena hermes is the
name predominantly used in recent
literature (Scott 1986, p. 392; Faulkner
and Brown 1993, p. 120; Emmel 1998,
p. 832; Opler and Warren 2005, p. 22),
and we recognize it as such for the
purposes of this finding. Any data or
information relevant to the taxonomic
status of Hermes copper butterfly will
be fully addressed in any proposed rule,
and as such will be available for public
comment. However, there is no question
that as a unique species, Hermes copper
butterfly is a listable entity under the
Act.

Hermes copper butterfly is a small,
brightly-colored butterfly approximately
1 to 1.25 inches (2.5 to 3.2 centimeters
(cm)) in length, with one tail on the
hindwing. On the upperside, the
forewing is brown with a yellow or
orange area enclosing several black
spots, and the hindwing has orange
spots that may be merged into a band
along the margin. On the underside, the
forewing is yellow with four to six black
spots, and the hindwing is bright yellow
with three to six black spots (USGS
2006). Mean last instar (period between
molts) larval body length is 0.6 inches
(in) (15 millimeters (mm)) (Ballmer and
Pratt 1988, p. 4). Emmel and Emmel
(1973, pp. 62, 63) provide a full
description of the early stages of the
species (eggs, larvae, and pupae).

Biology

Females deposit single eggs on
Rhamnus crocea (spiny redberry) in the
early summer, often where a branch
splits or on a leaf (Marschalek and
Deutschman 2009, p. 401). Eggs
overwinter, with larvae reported from
mid-April to mid-May (Marschalek and
Deutschman 2009, p. 400) followed by
pupation on the host plant (Emmel and
Emmel 1973, p. 63). Not much is known
regarding larval biology, as this life
stage is little-studied and extremely
difficult to find in the field (Marschalek
and Deutschman 2009, pp. 400, 401).
Hermes copper butterflies have one
flight period (termed univoltine)
typically occurring in mid-May to early
July, depending on weather conditions
and elevation (Marschalek and
Deutschman 2008, p. 100; Marschalek
and Klein 2010, p. 5). Emergence
appears to be influenced by weather;
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however this relationship is not well
understood. For example, weather
conditions in the spring of 2010 were
cool and moist and resulted in a late
emergence; however, the spring of 2006
was hot and dry and also resulted in a
late emergence period (Deutschman et
al. 2010, p. 4). We have no information
regarding the ability of immature life
stages to undergo multiple-year
diapause (a low metabolic rate resting
stage) during years with poor conditions
(Deutschman et al. 2010, p. 4). Multiple
year diapause is rare and can occur in
stages more advanced than the egg, such
as pupae or larvae, after larvae have fed
and accumulated energy reserves
(Gullan and Cranston 2010, p. 169,
Service 2003, p. 8); it is less likely to
occur with Hermes copper butterflies
because they overwinter (diapause) as
eggs.

Deutschman et al. (2010, p. 8) used
145 Amplified Fragment Length
Polymorphism (AFLP) markers to
estimate fundamental Hermes copper
butterfly population genetic parameters
(i.e., polymorphism, expected
heterozygosity, Fsr values, and private
alleles) that allowed them to evaluate
the magnitude of genetic differentiation
within and among sampled populations,
an indicator of dispersal ability (gene
flow). The AFLP process was able to
detect genetic differences among
individuals, even those captured within
several meters of each other.
Deutschman et al. (2010, pp. 8-17)
indicated that butterflies can show
differentiation even when close in
proximity, presumably due to physical
barriers. Alternately, butterflies sampled
at locations that are not close have
shown little differentiation, indicating
that butterflies can also disperse long
distances under the right conditions.
Deutschman et al. (2010, pp. 8-17)
sampled at one location (Wildwood
Glen) before and after a fire and found
genetically differentiated groups,
indicating that Hermes copper butterfly
individuals are capable of movement
between populations. Landscape
features may enhance or restrict
dispersal which overall, may have
several implications regarding
population structure and dynamics
(Deutschman et al. 2010, p. 16). Genetic
differentiation of individuals from
proximal locations could be a result of
dispersal barriers, genetic drift, original
colonizers, or a combination of factors
(Deutschman et al. 2010, p. 16). The
genetic similarity of widely
geographically separate sample
locations indicates that recolonization
events by females occur at much further
distances than implied by previous

studies that suggest most individuals
move less than 656 ft (200 m)
(Marschalek and Deutschman 2008, p.
102; Marschalek and Klein 2010, p. 7).
Deutschman et al. (2010, p. 16) noted
the majority of genetically similar
individuals were territorial males, so it
is possible Hermes copper butterfly
exhibits sex-biased long-distance
dispersal by females, as has been noted
for other lycaenids (Robbins and Small
1981, pp. 312—-313). In general, Hermes
copper butterflies have limited directed
movement ability (Marschalek and
Klein 2010, p. 1), though lyceanids can
be dispersed by the wind (Robbins and
Small 1981 p. 312). Deutschman et al.
(2010, p. 16) analysis also showed the
genetic composition of individuals at
any location exhibited a high degree of
temporal variability, possibly due to
biotic (drift, dispersal) and abiotic
(landscape, fire regime) influences.

Habitat

Hermes copper butterfly inhabits
coastal sage scrub and southern mixed
chaparral (Marschalek and Deutschman
2008, p. 98). Hermes copper butterfly
larvae use only Rhamnus crocea as a
host plant (Thorne 1963, p. 143; Emmel
and Emmel 1973, p. 62). The range of
R. crocea extends throughout coastal
northern California, as far north as San
Francisco (Consortium of California
Herbaria 2010); however, Hermes
copper butterfly has never been
documented north of San Diego County
(Carlsbad Fish and Wildlife Office
(CFWO) GIS database). Therefore, some
factor other than host plant availability
apparently has historically limited or
currently limits the range of the species.
Researchers report adults are rarely
found far from R. crocea (Thorne 1963,
p. 143) and take nectar almost
exclusively from Eriogonum
fasciculatum (California buckwheat)
(Marschalek and Deutschman 2008, p.
5). The densities of host plants and
nectar sources required to support a
Hermes copper population are not
known. Recent research has not added
much to Thorne’s (1963, p. 143) basic
description of Hermes copper butterfly
habitat: “It is very difficult to analyze
the complex factors which determine
why a certain plant has been successful
in a given spot * * * In the case of
Rhamnus crocea, the only consistent
requirement seems to be a well-drained
soil of better than average depth, yet not
deep enough to support trees. Such soils
occur along canyon bottoms and on
hillsides with a northern exposure;
therefore, it is in these situations that
[Hermes copper butterfly] is generally
found.”

Hermes copper butterflies exhibit a
preference for micro-sites within stands
of Rhamnus crocea, which may be
related to temperature because adults
become active around 72 degrees
Fahrenheit (°F) (22 degrees Celsius (°C))
(Marschalek and Deutschman 2008, p.
5). Marschalek and Deutschman (2008,
p. 3) recorded densities of Hermes
copper butterflies on paired transects
along edges and within the interior of
host plant stands in rural areas. Their
study indicates that Hermes copper
butterfly densities are significantly
higher near host plant stand edges than
in the interior (Marschalek and
Deutschman 2008, p. 102). Adult males
have a strong preference for openings in
the vegetation, including roads and
trails, specifically for the north and west
sides of canopy openings (Marschalek
and Deutschman 2008, p. 102). These
areas capture the first morning light and
reach the temperature threshold for
activity more quickly than other areas
(Deutschman et al. 2010, p. 4). Hermes
copper butterflies tend to remain
inactive under conditions of heavy
cloud cover and cooler weather
(Marschalek and Deutschman 2008,

p. 5). Across all four sites sampled by
Marschalek and Deutschman, Hermes
copper butterfly presence was positively
associated with Eriogonum
fasciculatum, but negatively associated
with Adenostema fasciculatum
(chamise) (Marschalek and Deutschman
2008, p. 102). Therefore, woody canopy
openings with a northern exposure in
stands of R. crocea and adjacent stands
of Eriogonum fasciculatum appear to be
components of suitable habitat for
Hermes copper butterfly.

Marschalek and Klein (2010) studied
intra-habitat movement of Hermes
copper butterflies using mark-release-
recapture techniques. They found the
highest median dispersal distance for a
given site in a given year was 146 ft
(44.5 m), and their maximum recapture
distance was 0.7 miles (mi) (1.1
kilometers (km)) (Marschalek and Klein
2010, p. 1). They also found no adult
movement across non-habitat areas,
such as type-converted grassland or
riparian woodland (Marschalek and
Klein 2010, p. 6). Hermes copper
butterfly is typically relatively sedentary
(Marschalek and Klein 2010, p. 1),
although winds may aid dispersal
(Robbins and Small 1981, p. 312).
Studies to date infer that most
individuals typically move less than 656
ft. (200 m) (Marschalek and Deutschman
2008, p. 102, Marschalek and Klein
2010, pp. 725-726), supporting the
assumption that Hermes copper
butterflies are typically sedentary
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compared to other butterfly species such
as painted ladies—(Vanessa cardui).
However, as discussed above, genetic
research indicates that females may
disperse longer distances than males
(Deutschman ef al. 2010, p. 16)
contradicting previous methods used
such as mark-release-recapture
(Marschalek and Deutschman 2008, p.
102) that may not detect the movement
of females and over sample territorial
males. More information is needed to
fully understand movement patterns of
Hermes copper butterfly; however,
dispersal is likely inhibited by lack of
available habitat in many areas
(Deutschman et al. 2010, p. 17).

Range and Population Distribution
Status

Hermes copper butterfly is endemic to
the southern California region, primarily
occurring in San Diego County,
California (Thorne 1963, p. 143). All
records of Hermes copper butterflies in
the United States are within San Diego
County, with most occurrences
concentrated in the southwest portion of
the County (Marschalek and Klein 2010,
p. 4). Notable exceptions to the
“southwestern distribution pattern” are
two old museum specimens collected in
north San Diego County, one from the
vicinity of the community of Bonsall in
1934, and another from the vicinity of
the community of Pala in 1932.
Historical data indicate Hermes copper
butterflies ranged from the vicinity of
the community of Pala, California, in
northern San Diego County (CFWO GIS
database) to approximately 18 mi (29
km) south of Santo Tomas in Baja
California, Mexico, and from Pine
Valley in eastern San Diego County to
Mira Mesa, Kearny Mesa, and Otay
Mesa in western San Diego County
(Thorne 1963, pp. 143, 147). They have
never been recorded immediately
adjacent to the coast, and have not been
found east of the western slopes of the
Cuyamaca Mountains above
approximately 4,264 ft (1,300 m)
(Marschalek and Klein 2010, p. 4).

The distribution of Hermes copper
butterfly in Mexico is not well-known
and researchers have not explored this
area (Marschalek and Klein 2010, p. 4).
Of the two museum specimens from
Mexico, one collected in 1936 was

labeled “12 miles north of Ensenada,”
and another collected in 1983 was
labeled “Salsipuedes” (Marschalek and
Klein 2010, p. 4). Assuming older
specimens were usually collected
relatively close to roads that existed at
the time (Thorne 1963, p. 145), these
Mexican locations probably were
collected from approximately the same
location, which is a popular surf
destination known as Salsipuedes,
located approximately 12 mi (19 km)
north of Ensenada off the Esconica
Tijuana-Ensenada (coastal highway to
Ensenada). The known distribution in
Mexico of Rhamnus crocea is relatively
contiguous with that in the U.S.,
extending to approximately 190 mi (312
km) south of the border into Mexico
along the western Baja California
Peninsula (Little 1976, p. 150). Hermes
copper butterflies have been recorded as
far south into Mexico as 18 mi (

29 km) south of Santo Tomas, which is
approximately half the distance of the
extent of Rhamus crocea’s Mexican
range; (Thorne 1963, p. 143). As stated
in our 2006, 90-day finding (71 FR
44969; August 8, 2006), there have been
recent discoveries (post-1993) of extant
populations within the species’ known
historical range in the United States.
These include Black Mountain,
Crestridge and two populations on the
San Diego National Wildlife Refuge.
However, there is still uncertainty as to
the distribution of Hermes copper
butterfly within the known historical
range because we have very little
information on the status of the species
in Mexico.

A species’ range can be defined at
varying relevant scales of resolution,
from maximum geographic range
capturing all areas within the outermost
record locations (coarsest scale,
hereafter called “known historical
range”), to the scale of individual
population distributions (finest scale,
hereafter called “population
distributions”). This concept was
discussed by Thorne (1963, p. 143):
“However within this range [Hermes
copper butterfly] distribution is limited
to pockets where the larval food plant
occurs, so that the total area where the
insect actually flies is probably not more
than a fraction of one percent of the
maximum area.”

To more precisely determine the
historical range of Hermes copper
butterfly, we entered all Hermes copper
butterfly observation records that had
information about collection location in
our GIS database, and mapped all
observed and museum specimen records
with an appropriate level of detail and
location description. To better
determine the geographic locations of
historical Hermes copper butterfly
records mapped by Thorne (1963, p.
147), we overlaid a transparent image of
his map on Google Earth imagery, and
scaled it appropriately to ensure that
geographic features and community
locations corresponded with those of
the imagery. Examination of Thorne’s
(1963 p. 147) map expanded the known
historical range as described by
Deutschman et al. (2010, p. 3) to the
southeast in the vicinity of the
community of Pine Valley and Corte
Madera Valley. The resulting known
historical range of Hermes copper
butterfly within the United States can be
described as comprised of a narrow
northern portion within the Central
Valley and Central Coast ecoregions,
north of Los Penasquitos Canyon and
Scripps Poway Parkway (latitude
midway between the northernmost
record location and the international
border), and a wider southern portion
encompassing the Southern Coast,
Southern Valley, and Southern Foothills
ecoregions (see Figure 1 and Table 1
below; San Diego County Plant Atlas
2010). Although the distribution of
Hermes copper butterfly populations in
Mexico is not well understood, United
States populations minimally
encompass half the species’ known
historical latitudinal range. The results
of our population distribution analysis
indicate areas in the United States most
likely to harbor possible extant
undiscovered Hermes copper butterfly
populations within the known historical
range are primarily limited to a
relatively narrow area within the
southern portion of the range bordered
on the north and south by the 2003
Cedar Fire and 2007 Harris Fire
perimeters, and on the west and east
roughly by Sycuan Peak and Long
Valley (see Figure 1 and Table 1 below).

TABLE 1—ALL KNOWN HERMES COPPER BUTTERFLY POPULATIONS IN THE UNITED STATES AND MEXICO

Map No Population name (other names) obls_grs\}ed Presumed status Eggaorg*in Fire Extirpated why?
1. Elfin Forest (Onyx Ridge). .... Unknown ........... Y 2007
2. Rancho Santa Fe (Del Dios) Extirpated ......... Y 2007 | Fire, Development.
3. Black Mountain .......c.ccccooeniiiineennne. Unknown ........... Y
4 .. Van Dam Peak (Meadowbrook) ..... Extirpated ......... Y | Isolation (Development).
5 Lopez Canyon ........cccceeveerieenieennne. Extant ............... Y
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TABLE 1—ALL KNOWN HERMES COPPER BUTTERFLY POPULATIONS IN THE UNITED STATES AND MEXICO—Continued

Map No. Population name (other names) obls_grs\}ed Presumed status E;E)aorg*ln Fire Extirpated why?
6 i Sycamore Canyon ..........ccocceeveennee. 2003 ..o Extirpated ......... Y 2003 | Fire.
T o North Santee (Fanita Ranch) .......... 2005 ..ooocceeeen Unknown ........... Y 2003
8 e Mission Trails (Mission Gorge, Mis- | 2010 ................. Extant ............... Y 2003
sion Dam).
Crestridge ...oocoeveeeneiiieeneeeeeee Extirpated *** ... Y 2003 | Fire.
Anderson Truck Trail ... Extirpated .. Y 2003 | Fire.
Alpine (Wright's Field) ..... Extant ........ Y
North McGinty Mountain ... Extant ..... Y
South McGinty Mountain ................ Extant ............... Y
Los Montanas ........ccccceceeeriiieiieennnn. Extant ............... Y
Rancho San Diego ... Extant ........ Y 2007
San Miguel Mountain Extirpated .. Y 2007 | Fire.
Rancho Jamul .......... Extirpated .. Y 2003, 2007 | Fire.
North Jamul .............. Unknown .... Y 2003
East McGinty Mountain Unknown ... Y
Loveland Reservoir ............cccocueeee. Extant ............... Y
Sycuan Peak ........cccccvviiiiiiinnne Extant .............. Y
Skyline Truck Trail (Lawson Valley) Extant ........ Y
Lyons Peak ........cccccociiiiiniiiiiinnn, Unknown ........... Y 2007
Hollenbeck Canyon ..........cccceeueenee. Extirpated ......... Y 2003, 2007 | Fire.
Dulzura (Near Marron Valley Road) Extirpated ......... Y 2003, 2007 | Fire.
Lawson Valley (Lawson Peak) ....... Extant Y 2006, 2007
Hidden Glen (Japutal Valley, Lyons Extant Y
Valley Road).
Willows (Viejas Grade Road) .......... Extirpated ......... Y 2003 | Fire.
North Guatay Mountain ................... Unknown ........... Y 2003
North Descanso (Wildwood Gilen, Extant ............... Y 2003
Descanso).
South Descanso (Roberts Ranch) .. | 2010 ................. | Extant ............... Y 2003
Japutal (Japutal Valley) .................. Y
South Guatay Mountain .................. Extant ............... Y
Hartley Peak (Portrero) ................... Extant ............... Y 2007
Pala ..o . Extirpated .. Unknown.
Bonsall Extirpated .. Unknown.
San Elijo Hills (San Marcos Creek, Extirpated Development.
San Elijo Road and Questhaven
Road).
38 Lake Hodges ........ccoocviiiiiiiiiiiennne. 1982 ...t Extirpated ......... | oo 2007 | Fire.
39 Sabre Springs (Poway Road and | 2001 ................. Extirpated ......... Y | e Development.
395).
40 ... Miramar .......ccccooiiiinie e 1996 ... Extirpated ......... | oo | e Development.
41 e Mira Mesa ......cccccvveeieiiieeeeeee Prior to 1963 ..... Extirpated ......... | oo | e, Development.
42 s Cowles Mountain (Big Rock Road | 1973 ................. Extirpated ......... | oo | Isolation.
Park).
Kearny Mesa .......cccocoeviiieeeniiiennns Extirpated Development.
Mission Valley (Fairmont Canyon, Extirpated .. Development.
Canyons near Mission Valley).
45 s San Diego State University (San | 1957 ................ Extirpated ......... | oo | Development.
Diego State College).
46 ............. El Monte (El Monte Park, EI Monte | 1960 ................. Extirpated ......... | oo | e Fire, Development.
Road).
47 e Pine Valley ........ccoovviiiiiiieeeen, Pre-1963 ........... Unknown.
48 ..o Corte Madera ........ccccceveevenerceinnenne Pre-1963 ........... Unknown.
49 ... Tecate Peak ......cccooceeviviiiiiiciee 1980 ..o Extirpated 2007 | Fire.
50 ... Deerhorn Valley . .. | 1970 .. Extirpated .. 2007 | Fire.
51 .. ... | Dictionary Hill ........cccceniiiiiiiiiiaienne 1962 .. Extirpated ......... | v | e Isolation (Development).
52 e Otay Mountain (Little Cedar Can- | 1979 ................. Extirpated ......... | oo 2003, 2007 | Fire.
yon, Otay foothill).
53 s South Otay Mesa ........cceceevvreenncnne Pre-1920 ........... Extirpated ......... | oo | Development.
54 e Salsipuedes (12 miles North of En- | 1983 ................. Unknown.
senada) **.
55 i Santo Tomas (18 miles south of | Pre-1920 ........... Unknown.
Santo Tomas) **.
56 ..coiieiene South Santee .......cccceveviiriicene 1967 oo Extirpated ......... | oo | Development.
57 i North Ensenada (Bajamar) * .......... 1936 .ooiiiees Unknown.

* Populations with last observation prior to 2000 have lower geographic accuracy.

**Map Nos. 54, 55, and 57 are populations in Mexico that are not represented on Figure 1 in this document.

*** Extirpation was a result of high mortality from fire, followed by reduced population density. Only one male was observed in 2007, and none
after that.
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Figure 1. Hermes copper butterfly populations in the United States and their

current presumed status.

To evaluate the status of Hermes
copper butterfly’s current range and
populations, we considered all available
historical data and recent research
results, including record locations
(CFWO GIS databases), monitoring data,
(Marschalek and Deutschman 2008;
Marschalek and Klein 2010), movement
data (Marschalek and Deutschman 2009;
Marschalek and Klein 2010), and data
from a recent distribution study
(Deutschman et al. 2010). To estimate
the geographic population distribution
of Hermes copper butterfly, we used all
occurrence records and mapped areas
within approximately 0.6 mi (1 km) of
known observation sites. This distance
is greater than the average recapture
distance recorded by Marschalek and
Klein (2010, p. 1), but just under the
maximum recorded recapture distance,
an approximate within-population
movement distance further supported
by Deutschman et al.’s (2010, p. 26)
genetic data (see Habitat section above).
Locations within approximately 1.2 mi
(2 km) (where 0.6 mi (1 km) movement
distances overlapped) were considered
part of the same population, unless
topographic or genetic information

indicated the possibility of barriers to
movement. We used recent fire footprint
data and aerial GIS information, in
addition to the information referenced
above, to determine which Hermes
copper butterfly populations may be
extant, extirpated, or of unknown status.
A Hermes copper population was
considered to be “extant” if the species
was recorded based on recent survey
records and not affected by recent fires.
A Hermes copper population was
considered to be extirpated if the area
had been developed and no habitat
remained, a fire footprint encompassed
the area and subsequent surveys were
negative, or if the record was very old
with no recent detections. In some
instances, we had no recent information
to make a determination on Hermes
copper butterfly’s current status and it
was therefore classified as “unknown.”
See Figure 1 and Table 1 above for a list
of populations and information used to
determine population status.

In summarizing the results of our
analysis of Hermes copper butterfly’s
current range and population
distributions (see Figure 1 and Table 1
above), we estimated there were at least

57 known separate historical
populations throughout the species’
range since the species was first
described. In the year 2000, 35
populations were thought to be extant.
Since that time, 11 populations have
been extirpated (2 by development, 1 by
fire and development, 8 by fire alone)
and 7 are of unknown status. As of
2011, of the 57 known populations, 17
Hermes copper butterfly populations are
extant, 28 populations are believed to
have been extirpated, and 12
populations are of unknown status. In
the northern portion of the range, most
remaining suitable habitat is limited to
the relatively isolated and fragmented
undeveloped lands between the cities of
San Marcos, Carlsbad, and Escondido
and the community of Rancho Santa Fe,
and the habitat “islands” containing the
Black Mountain and Van Dam Peak
observation locations; however, no new
populations have been discovered. In
the southern portion of the range, all
extant populations except Lopez
Canyon and the southern portion of
Mission Trails Park (both isolated from
other extant populations by
development and fire) are within
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relatively well-connected undeveloped
lands east of the City of El Cajon
between the 2003 Cedar Fire and 2007
Harris Fire perimeters (see Figure 1 and
Table 1 above). The Mission Trails Park
population remains extant even after
approximately 74 percent of the
population area burned in 2003,
presumably because burned areas were
recolonized (after host plant and nectar
sources regrew) by Hermes copper
butterflies from nearby unburned areas.
The best information available leads us
to conclude that the northern portion of
the species’ known historical range has
contracted or may no longer exist, and
we estimate that approximately 27
percent of the populations within the
southern portion of the species’ known
historical U.S. range that were extant in
2000 have been extirpated (see Figure 1
and Table 1 above; Map #s 6, 9, 10, 16,
17, 24, 25, 28). Further investigation is
needed to accurately determine the
status of Hermes copper butterfly in
Mexico (Marschalek and Klein 2010,

p- 2). Klein (20104, p. 1) visited the
Salsipuedes location in the first week of
June 2005 for approximately 30
minutes. He did not observe any Hermes
copper butterflies; however, he
described the habitat as having a
“decent number of [Rhamnus croceal, a
large amount of Eriogonum
fasciculatum,” and said he felt the area
was “very good” for Hermes copper
butterfly (Klein 2010, p. 1).

Summary of Information Pertaining to
Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and implementing regulations (50 CFR
part 424) set forth procedures for adding
species to, removing species from, or
reclassifying species on the Federal
Lists of Endangered and Threatened
Wildlife and Plants. Under section
4(a)(1) of the Act, a species may be
determined to be endangered or
threatened based on any of the
following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In making this finding, information
pertaining to Hermes copper butterfly in
relation to the five factors provided in
section 4(a)(1) of the Act is discussed
below.

In considering whether a species
warrants listing under any of the five

factors, we look beyond the species’
exposure to a potential threat or
aggregation of threats under any of the
factors, and evaluate whether the
species responds to those potential
threats in a way that causes actual
impact to the species. The identification
of threats that might impact a species
negatively is not sufficient to compel a
finding that the species warrants listing.
The information must include evidence
indicating that the threats are operative
and, either singly or in aggregation,
affect the status of the species. Threats
are significant if they drive, or
contribute to, the risk of extinction of
the species, such that the species
warrants listing as endangered or
threatened, as those terms are defined in
the Act.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Here we describe the primary threats
that result in Hermes copper butterfly
habitat destruction and modification,
describe how those threats interact to
cause long-term or permanent range
curtailment, and provide an assessment
of the likelihood of those threats
continuing into the foreseeable future.

Development

The current distribution of Hermes
copper butterfly habitat in San Diego
County is largely due to previous urban
development within coastal and interior
San Diego County which resulted in the
loss and fragmentation of Hermes
copper butterfly habitat (CalFlora 2010;
Consortium of California Herbaria 2010;
San Diego Plant Atlas 2010). Of the 28
known extirpated Hermes copper
butterfly populations, loss and
fragmentation of habitat as a result of
development has contributed to the
extirpation of 14 populations (50
percent) (see Background section above
and, Table 1 above, and Factor E
discussion below). Since the year 2000,
occupied habitats containing Hermes
copper butterfly’s host plant, Rhamnus
crocea, in Rancho Santa Fe and Sabre
Springs were lost due to urban
development. In the City of San Marcos,
one R. crocea stand near Jacks Pond was
lost to development (Anderson 2010a,
pp. 1, 2) and another R. crocea stand
was significantly reduced in the vicinity
of Palomar College (Anderson 2010b,
pp. 1, 2). The R. crocea stand in Lopez
Canyon is currently found within a
relatively small preserve (roughly
rectangular area 0.4 mi (0.6 km) by 0.5
mi (0.8 km)) that is contiguous with
suitable Hermes copper butterfly habitat
in Del Mar Mesa where development is
ongoing. This stand of R. crocea is likely

all that remains of what was once a
wider distribution, encompassing the
community of Mira Mesa and the
western portion of Miramar Naval Air
Station (per Thorne’s 1963 map, p. 147).

Although a significant amount of
habitat has been lost due to
development throughout the range of
Hermes copper butterfly within the
United States, the remaining currently
occupied population areas are protected
from destruction by development due to
their presence on federally owned
lands, on lands conserved under
regional habitat conservation plans, or
on lands subject to local resource
protection ordinances in San Diego
County (approximately 66 percent of the
total area currently occupied by Hermes
copper butterfly populations occurs on
federal and non-federal conserved
lands; see Figure 1 above) and the
remaining 34 percent of occupied
habitat occurs on lands subject to local
resource protection ordinances in San
Diego County. Our GIS analysis
indicates that of the total conserved area
discussed above (66 percent of all
occupied areas), approximately 27
percent (encompassing portions of 10
populations) is located within
established regional habitat
conservation plan preserve lands (see
Factor D San Diego Multiple Species
Conservation Program (MSCP)
discussion below), approximately 38
percent (encompassing portions of 7
populations) falls within U.S. Forest
Service lands, and approximately 1
percent (encompassing portions of 3
populations) falls within Bureau of
Land Management (BLM) land. These
lands are therefore afforded protection
from development. Additionally, as
described in Factor D below, the County
of San Diego now has in place two
ordinances that restrict new
development or other proposed projects
within sensitive habitats. The Biological
Mitigation Ordinance of the County of
San Diego Subarea Plan (County of San
Diego, 1998b, Ord. Nos. 8845, 9246)
regulates development within coastal
sage scrub and mixed chaparral habitats
that currently support portions of 10
extant Hermes copper butterfly
populations on non-Federal land within
the boundaries of the County’s MSCP
subarea plan. The County of San Diego
Resource Protection Ordinance (County
of San Diego 2007) restricts
development within coastal sage scrub
and mixed chaparral habitats that
currently support all extant Hermes
copper butterfly populations on non-
Federal lands throughout the county.
These ordinances provide some
regulatory measures of protection for the
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remaining 34 percent of extant Hermes
copper butterfly habitat throughout the
species occupied range. Although past
development in occupied Hermes
copper butterfly habitat resulted in a
substantial number of extirpations of
Hermes copper butterfly populations,
restrictions are in place to limit
development and the corresponding
destruction and modification of Hermes
copper butterfly habitat in the future.
Therefore, we do not believe future
development alone will significantly
reduce or fragment remaining Hermes
copper butterfly habitat on non-federal
lands. However, as discussed below
under “Habitat Fragmentation,” we
believe that the combined impacts of
existing development, limited future
small-scale development, existing
dispersal barriers, and megafires could
further fragment Hermes copper
butterfly habitat and threaten the
species. Within U.S. Forest Service
lands, we anticipate that future
development, if any, will be limited,
and the Forest Service has incorporated
measures to address threats to Hermes
copper butterfly and its habitat as it
implements specific activities within
forest lands (see Factor D below for
additional discussion). The very limited
number of Hermes copper butterfly
populations within BLM lands are
unlikely to face future development
pressure. Therefore, we conclude that
Hermes copper butterfly is not currently
threatened by habitat loss due to future
development alone.

Wildfire

The historical fire regime in southern
California likely was characterized by
many small lightning-ignited fires in the
summer and a few, infrequent large fires
in the fall of varying fire intensity
(Keeley and Fotheringham 2003, p. 242—
243). These infrequent, large, high-
intensity wildfires, so-called “megafires”
(greater than 123,553 ac (50,000 ha) in
size), burned the landscape long before
Europeans settled the Pacific coast
(Keeley and Zedler 2009, p. 90). As
such, modern fire regimes in southern
California “have much in common with
historical regimes” (Keeley and Zedler
2009, p. 69). While some researchers
claim that the fire regime of chaparral
growing in adjacent Baja California is
not affected by megafires due to a lack
of fire suppression activities (cf.
Minnich and Chou 1997, Minnich
2001), Keeley and Zedler (2009, p. 86)
believe that the fire regime in Baja
California similarly consists of “small
fires punctuated at periodic intervals by
large fire events.” The current fire
regime in southern California consists of
numerous small fires that are

periodically impacted by megafires that
are generally driven by extreme “Santa
Ana” weather conditions of high
temperatures, low humidity, and strong
erratic winds (Keeley and Zedler 2009,
p- 90). The primary difference between
the current fire regime and historical
fire regimes in southern California is
that human-induced or anthropogenic
ignitions have increased the frequency
of fires, and in particular, megafires, far
above historical levels. While this
change may not have demonstrably
affected the nectar sources of Hermes
copper butterfly in San Diego County,
especially within chaparral (Franklin et
al. 2004, p. 701), frequent fires open up
the landscape, particularly coastal sage
scrub, making the habitat more
vulnerable to invasive, nonnative plants
(Keeley et al. 2005, p. 2117). However
the primary concern with frequent
megafires is the Hermes copper butterfly
mortality associated with these
extensive and intense events (see Factor
E discussion below) which precludes
recolonization of burned areas by
Hermes copper butterfly.

The significance of this concern can
be seen in the current distribution of the
species in southern California. Analysis
of GIS information indicates
approximately 66 percent of the extant
occurrences are found within the
footprint of the 1970 Laguna Fire, which
Minnich and Chou (1997, p. 240)
reported last burned in 1920. In
contrast, the areas north and south of
the extant Hermes copper butterfly
occurrences reburned several times
between 2001 and 2007 (Keeley et al.
2009, pp. 287, 293). We examined maps
of current high fire threat areas in San
Diego County based on recent reports by
the Forest Area Safety Task Force (Jones
2008, p. 1; SANDAG 2010, p. 1). Areas
identified as most vulnerable include all
occupied and potentially occupied
Hermes copper butterfly habitats in San
Diego County within the species’ known
historical range, with the exception of
Black Mountain, Van Dam Peak, Lopez
Canyon, and the unburned southern
portion of Mission Trails Park. In light
of the recent spate of drought-
influenced wildfires in southern
California, especially the 2007 fires, a
future megafire affecting most or all of
the area burned by the Laguna Fire in
1970 (40-year chaparral) is likely to
occur and would pose a significant
threat to Hermes copper butterfly in the
United States because it would
encompass the majority of extant
populations (see Factor E below for
direct mortality effects discussion).

As described in our August 8, 2006,
90-day finding (71 FR 44966), Rhamnus
crocea are “obligate resprouters” after

fires and are resilient to frequent burns
(Keeley 1998, p. 258). Additionally,
although Keeley and Fotheringham
(2003, p. 244) indicated that continued
habitat disturbance, such as fire, will
result in conversion of native
shrublands to nonnative grasslands,
Keeley (2004, p. 7) also noted that
invasive, nonnative plants will not
typically displace obligate resprouting
plant species in mesic shrublands that
burn once every 10 years. Therefore,
because R. crocea is an obligate
resprouter, it will likely recover in those
areas that retain this burn frequency.
Specific information regarding Hermes
copper butterfly’s primary nectar source
(Eriogonum fasciculatum (California
buckwheat)) is less understood.
Eriogonum fasciculatum is a facultative
seeder and high proportions of this
nectar source are likely killed by fire,
and densities are reduced the following
year within burned areas (Zedler et al.
1983, p. 814); however, E. fasciculatum
does show minimal resprouting
capability (approximately 10 percent) if
individuals are young (Keeley 2006, p.
375). The extent of invasion of
nonnative plants and type conversion in
areas specifically inhabited by Hermes
copper butterfly are unknown. However,
information clearly indicates that
wildfire results in at least temporary
reductions in suitable habitat for
Hermes copper butterfly and may result
in lower densities of E. fasciculatum
(Zedler et al. 1983, p. 814; Keeley 2006,
p. 375; Marschalek and Klein 2010, p.
728). In areas where R. crocea is capable
of resprouting, the quantity of E.
fasciculatum nectar source necessary to
support a persisting Hermes copper
butterfly population may be temporarily
unavailable due to recent fire impacts.
If areas are repeatedly burned, E.
fasciculatum will not have the time
necessary to become reestablished,
rendering the habitat unsuitable for
Hermes copper butterfly (Marschalek
and Klein 2010, p. 728). Increased fire
frequency may also pose a threat to
Hermes copper butterfly through loss of
host plant and nectar source habitat,
and fire management plans are not
expected to provide protection from
megafires such as those that occurred in
2003 and 2007. Based on the above, we
consider wildfire, specifically megafires
that encompass vast areas and are
increasing in frequency, a significant
threat to Hermes copper butterfly.

Habitat Fragmentation

Habitat fragmentation can result in
smaller, more vulnerable Hermes copper
butterfly populations (see Factor E
discussion below). The presence of
suitable habitat on which Hermes
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copper butterflies depend often
determines the size and range of the
local population. Wildfires and past
development have caused habitat
fragmentation that separates
populations and inhibits movement by
creating a gap in area that Hermes
copper butterflies are not capable of
traversing. The connectivity of habitat
occupied by a butterfly population is
not defined by host plant distribution at
the scale of host plant stands or patches,
but rather by adult butterfly movement
that results in interbreeding (see Service
2003, pp. 22, 162—165). Any loss of
resource contiguity on the ground that
does not affect butterfly movement,
such as burned vegetation, may degrade
habitat, but may not fragment habitat.
Therefore, in order for habitat to be
fragmented, movement must be
prevented by a barrier, or the distance
between remaining host plants where
larvae develop must be greater than
adult butterflies will move to mate or
deposit eggs. Genetic analysis
(Deutschman ef al. 2010; p. 16)
indicates that butterflies can show
differentiation even when close in
proximity, presumably due to physical
barriers that may be a result of
development or a landscape feature (i.e.,
the three McGinty Mountain sites that
are on opposite sides of the mountain
may be separated by topography).
Alternately, sampling locations that are
not close have shown little genetic
differentiation, indicating that
butterflies can also disperse long
distances under the right conditions.
Sampling at one location before and
after a fire found genetically
differentiated groups. Deutschman et al.
(2010, p. 16) concluded their findings
supported the idea that Hermes copper
butterfly individuals are capable of
long-distance movement, but developed
areas and natural landscape features
may enhance or restrict dispersal. It is
important to note that although
movement may be possible, the habitat
must be suitable at the time Hermes
copper butterflies arrive to ensure
successful recolonization.

As described in our 90-day finding
published in 2010 (75 FR 23658, May 4,
2010) Hermes copper butterfly habitat
has become fragmented by both past
urban development (permanently) and
wildfires. Comparison of Hermes copper
butterfly occurrences and host plant
distribution with mapped wildfire
perimeters indicates that wildfires cause
short-term fragmentation of habitat, and,
historically, Hermes copper butterfly
habitat in San Diego County has been
fragmented and lost due to the
progression of development over the last

50 years. Analysis of the Hermes copper
butterfly populations indicates that in
the northern portion of the U.S. range,
the habitat has been fragmented (and
lost) permanently by development and
further fragmented temporally by
wildfires, resulting in extirpation of at
least four Hermes copper butterfly
populations (see Table 1 above). As
described in the Background section
above and Factor E below, two historical
Hermes copper butterfly populations
(Rancho Santa Fe and Van Dam Peak) in
the northern portion of the range have
been lost since the year 2000,
presumably because the habitat became
isolated to an extent that connectivity
with other populations was lost. Neither
the Rancho Santa Fe habitat area nor
Van Dam Peak habitat area is expected
to be recolonized because the distance
to the next nearest source population
(13 mi (20 km) and 7 mi (11 km),
respectively) exceeds the dispersal
capability of the species. In the southern
portion of the range, Lopez Canyon and
the extant portion of Mission Trails Park
are both isolated (7 mi (11 km)
separation) from other extant
populations by development and
burned areas that are no longer likely
occupied. Although the Mission Trails
Park population remains extant this
population was likely reduced up to 74
percent by the 2003 fire, and remaining
unburned habitat is surrounded by
development, functionally isolating it
from any potential source populations
thought to be extant (see Figure 1
above). While we do not expect future
development alone to threaten Hermes
copper butterfly habitat, we believe that
the combined impacts attributable to
wildfire and small scale development
may fragment habitat further and hence,
threaten the species’ continued
existence. Based on the above, we
consider habitat fragmentation, due to
the combined impact of existing
development, possible future (limited)
development, existing dispersal barriers,
and megafires, a significant threat to
Hermes copper butterfly.

Summary of Factor A

Based on the above information, we
consider Hermes copper butterfly to be
threatened by the present or threatened
destruction, modification, or
curtailment of the species habitat or
range. Specifically, we consider Hermes
copper butterfly threatened by habitat
fragmentation and wildfire. The
combination of habitat fragmentation (as
a result of past and potential limited
future urban development), existing
dispersal barriers, and megafires (that
encompass vast areas and are increasing
in frequency) that fragment, limit, and

degrade Hermes copper butterfly habitat
threaten the species with extirpation
throughout its range. These threats are
evidenced by the loss and isolation of
many populations throughout the range;
those remaining extant populations fall
within areas of high megafire risk. Thus,
we consider threats under this factor to
be significant.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

We found two Internet postings
(accessed in June 2004) offering to sell
specimens of Hermes copper butterfly
(Martin 2004, pers. comm.). We found
no evidence that Hermes copper
butterflies, whole or in parts, were being
used in a commercial “butterfly essence”
process (Morning Star Essences 2006,
pers. comm.) and we have no other
information to indicate that other
commercial business activities are a
threat to Hermes copper butterfly.
Neither of these previously viewed Web
sites offered Hermes copper butterfly for
sale during a more recent search
(November 22, 2010), nor did we locate
any additional commercially available
specimens. We found no other
information to indicate Hermes copper
butterfly is used for commercial,
scientific, or educational purposes.
Therefore, based on our review of the
best available scientific and commercial
information, we do not consider
overutilization for commercial,
recreational, scientific, or educational
purposes a current threat to Hermes
copper butterfly.

Factor C. Disease or Predation
Disease

We evaluated the potential of disease
to threaten Hermes copper butterfly
rangewide and found no information
indicating disease to be current threat to
Hermes copper butterfly.

Predation

Predation (including parasitism) is a
factor that is known to cause mortality
in butterflies, and therefore could
potentially threaten any butterfly
species. Faulkner and Klein (2005, p.
26) stated that “no papers have reported
any parasites or predators for the
Hermes copper butterfly, though they
obviously exist.” Birds may consume
Hermes copper butterfly larvae,
although we are not aware of any data
that indicate bird predation is a
significant threat to Hermes copper
butterfly. Furthermore, heavy predation
of adult insects and their progeny is a
common ecological phenomenon, and
most species have evolved under
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conditions where high mortality due to
natural enemies has shaped their
evolution (see Ehrlich et al. 1988).
However, we found no information to
indicate predation to be current threat to
Hermes copper butterfly.

Therefore, based on our review of the
best available scientific and commercial
information, we do not consider disease
or predation a current threat to Hermes
copper butterfly.

Factor D. The Inadequacy of Existing
Regulatory Mechanisms

The Act requires us to examine the
adequacy of existing regulatory
mechanisms, with respect to threats,
that may ameliorate the danger of
Hermes copper butterfly becoming
either endangered or threatened.
Existing regulatory mechanisms that
may have an effect on potential threats
to Hermes copper butterfly can be
placed into two general categories: (1)
Federal mechanisms, and (2) State and
local mechanisms.

Federal Mechanisms

There are five primary Federal
regulatory mechanisms that we discuss
below: the National Forest Management
Act (16 U.S.C. 1600 et seq.); the Federal
Land Policy and Management Act; the
Sikes Act as amended (16 U.S.C. 670a
et seq.); the Healthy Forests Restoration
Act of 2003 (16 U.S.C. 6501 et seq.); and
the National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.).

Under the National Forest
Management Act of 1976, the U.S.
Forest Service (Forest Service) is
required to prepare a comprehensive
land and natural resource management
plan for each unit of the Forest Service,
in accordance with NEPA’s procedural
requirements, to guide the maintenance
and use of resources within national
forests. The plans require an
interdisciplinary approach, including a
provision providing for diversity for
plant and animal communities (16
U.S.C. 1604(g)(3)(B)). The Forest Service
is currently operating under the
transition provisions of the 2000
Planning Rule (65 FR 67514; November
9, 2000) as an interim measure until a
new planning rule is issued (see 74 FR
67059; December 18, 2009). The 2000
rule allows forests to develop, revise
and amend forest plans using the
procedures of the 1982 Rule (47 FR
43037; September 30, 1982). All existing
forest plans have been developed using
the 1982 Planning Rule procedures,
including the Cleveland National Forest
Plan.

In preparing the Cleveland National
Forest (CNF) Plan, the Forest Service
evaluated and identified Hermes copper

butterfly as a species of concern and
then evaluated this species relative to its
potential of risk from Forest Service
activities and plan decisions in its 2005
Final Environmental Impact Statement
(USFS 2005). Hermes copper butterfly,
along with 148 other species, was
defined as a “species-at-risk” (USFS
2005, Appendix B, p. 36), requiring a
further individual viability assessment.
The subsequent threat category
identified for Hermes copper butterfly
was “5” or “Uncommon, narrow
endemic, disjunct, or peripheral in the
plan area with substantial threats to
persistence or distribution from Forest
Service activities” (USFS 2005,
Appendix B, p. 43). The specific threat
associated with Hermes copper butterfly
and Forest Service management
activities is described as “Prescribed fire
or fuel reduction projects in habitat
(affecting host plant, Rhamnus crocea)”
(USFS 2005, Appendix B, p. 52). There
are approximately 7,860 acres (ac)
(3,181 hectares (ha)) of extant Hermes
copper butterfly habitat (encompassing
7 populations) within the CNF and
approximately 2,100 ac (850 ha) of
Hermes copper butterfly habitat that has
been extirpated or is of unknown status.
The Forest Service incorporates
measures into its planning efforts to
address identified threats as it
implements specific activities on forest
lands. As an example, in 2007, measures
were included to protect Hermes copper
butterfly habitat ahead of the Horsethief
Fuels Reduction Project (Jennings 2007,
pers. comm.). Although the proposed
project has not yet been implemented,
the recommendations of flagging and
avoidance of all R. crocea bushes are
standard management measures for
relevant CNF activities (Winter 2010,
pers. comm.).

The CNF has also initiated two
projects for restoration of habitat at
Barber Mountain related to impacts
from the Harris Fire (Metz 2010, pers.
comm.). In an effort to restore nectar
and host plants at this site, seeds from
both Eriogonum fasciculatum and
Rhamnus crocea plants have been
collected locally and E. fasciculatum
seeds have already been planted (Metz
2010, pers. comm.).

Because fires, particularly recent
wildfires (megafires), have been
identified as a factor affecting the
distribution of this species, the CNF has
been monitoring Hermes copper
butterfly populations in burned and
unburned areas of CNF to assist in
monitoring the recovery and
management of this species on its lands
(HDR and E2M, 2009, p. 1). As part of
the Forest Service’s approach to
management of Hermes copper butterfly

and its habitat, the Forest Service
commissioned a 2009 survey to
determine the current status of Hermes
copper butterfly populations at eight
locations in the Descanso Ranger
District of the CNF. A total of 16 Hermes
copper butterflies were observed at 12
locations at 5 study sites (HDR and
E2M, 2009, p. 11). The 2009 study
concluded that the low number of
observations were reflective of the on-
going recovery of Hermes copper
butterfly habitats from the effects of
wildfires, the precipitation pattern in
Hermes copper butterfly habitat in 2009,
and host plant health (HDR and E2M,
2009, p. 25).

Previous monitoring surveys
conducted on CNF lands include a 2005
survey for assessment of recolonization
at Viejas Mountain, an area impacted by
the Cedar Fire in 2003, in which no
Hermes copper butterflies were
observed (Klein 2005, pers. comm.).
Additionally, a 2005 survey at Barber
Mountain, an area that had not recently
burned, revealed 95 specimens of
Hermes copper butterflies (Faulkner
2005, pers. comm.), while a wider 2008
survey of the area after the Witch Fire
in 2007 found scattered populations
with only two sites containing more
than a single specimen (Faulkner 2008
pers. comm.). Locations were marked
for revegetation with Eriogonum
fasciculatum and Rhamnus crocea in an
attempt to extend the unburned
chaparral habitat so as to expand the
existing Hermes copper butterfly
populations or establish new
populations (Faulkner 2008, pers.
comm.).

Recent fire events appear to have
negatively affected the current
occupancy of Hermes copper butterfly at
the surveyed locations on CNF lands.
The 2009 survey results indicate that of
the study sites affected by fires in 2003
and 2007, Hermes copper butterfly was
only found at one site (North Descanso),
an area located on the southern edge of
the area affected by the 2003 Cedar Fire
and adjacent to unburned private lands,
which the authors speculate contain a
source population of Hermes copper
butterflies (HDR and E2M, 2009, p. 25).
The current monitoring, management
efforts, and conservation measures
implemented and planned by the Forest
Service indicate that the CNF is actively
working towards conservation of
Hermes copper butterfly and its habitat.

The Federal Land Policy and
Management Act of 1976 (FLPMA)
governs the management of public lands
under the jurisdiction of the BLM. The
legislative goals of FLPMA are to
establish public land policy; to establish
guidelines for its [BLM’s]
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administration; and to provide for the
management, protection, development
and enhancement of the public lands.
While FLPMA generally directs that
public lands be managed on the basis of
multiple use, the statute also directs that
such lands be managed to “protect the
quality of scientific, scenic, historical,
ecological, environmental, air and
atmospheric, water resource, and
archeological values; * * * [ to]
preserve and protect certain public
lands in their natural condition; [and to]
provide food and habitat for fish and
wildlife * * *.” (43 U.S.C. 1701(a)(8)).
Although the BLM has a multiple-use
mandate under the FLPMA which
allows for grazing, mining, and off-road
vehicle use, the BLM also has the ability
under the FLPMA to establish and
implement special management areas
such as Areas of Critical Environmental
Concern, wilderness areas, research
areas, etc. BLM’s South Coast Resource
Management Plan covers the San Diego
County area. Approximately 1 percent,
or 411 ac (166 ha) of the total Hermes
copper butterfly habitat occupied by
extant populations (3 populations in
this case) occur within the BLM owned
lands. An additional approximately 289
ac (117 ha) of Hermes copper butterfly
habitat that supported populations
believed to have been extirpated or that
are of unknown status (encompassing 3
populations) also occurs on BLM lands.
Hermes copper butterfly was a species
considered but not addressed in the
BLM'’s South Coast Resource
Management Plan (SCRMP; BLM 1994,
p. 76) but many components of Hermes
copper butterfly habitat (coastal sage
scrub and chaparral) are contained
within the SCRMP planning area, and
receive some regulatory protection
under the plan. Approximately half of
Hermes copper butterfly habitat
supporting extant populations on BLM
lands, a 201 ac (81 ha) portion of the
Descanso South population (see Table 1
and Figure 1 above; Map #31) falls
within the Pine Creek Wilderness Area
and therefore benefits from BLM’s
wilderness protection policies. The Pine
Creek Wilderness Area is managed in
accordance with the provisions of the
Wilderness Act of 1964 (16 U.S.C. 1131
et seq.). The Wilderness Act of 1964
strictly limits use of wilderness areas,
imposing restrictions on use of vehicles,
new developments, chainsaw use,
mountain bike use, leasing, and mining,
in order to protect the natural habitats
of the areas, maintain species diversity,
and enhance biological values. Lands
acquired by BLM within wilderness area
boundaries become part of the
designated wilderness area and are

managed in accordance with all
provisions of the Wilderness Act and
applicable laws. We believe existing
BLM regulations provide adequate
protection from the threat of
development described in Factor A
above, but not from mortality and
habitat fragmentation due to megafire as
described in Factors A above and E
below. However, megafire is not a threat
that is susceptible to reduction or
elimination by regulatory mechanisms.
The Sikes Act requires the
Department of Defense to develop and
implement integrated natural resources
management plans (INRMPs) for
military installations across the United
States. We are not aware of any
currently extant Hermes copper
butterfly populations on military
installations; however there are
historical Hermes copper butterfly
observation locations and potential
Hermes copper butterfly habitat (see
Table 1 and Figure 1 above, Map #40)
on Miramar Naval Air Station and the
adjacent Mission Gorge Recreational
Facility (MGRF) (also known as Admiral
Baker Field). Through the 2002 Naval
Base San Diego INRMP, which is
currently under revision, the Navy
manages its open space areas using an
ecosystem-level approach that includes
invasive species removal, habitat
restoration and enhancement, and
natural resource inventories (Stathos
2010, pers. comm.). In the 2002 INRMP,
the Navy identified the following focus
areas for management actions: Wildlife
conservation and management, rare
wildlife species, exotic vegetation
control, habitat restoration, and fire
management (U.S. Navy 2002, section 3,
Pp- 37—40 and 45-47). Hermes copper
butterfly is not identified as a rare
species in the INRMP; however, some
existing management recommendations
and actions may also be beneficial to
Hermes copper butterfly, if it is
rediscovered on Navy lands. The
INRMPs are reviewed every year by
military installations and modified as
needed, and are reviewed at least every
5 years with the Service and States.
The Healthy Forests Restoration Act
of 2003 includes the first meaningful
statutory incentive for the U.S. Forest
Service and the Bureau of Land
Management to give consideration to
prioritized fuel reduction projects
identified by local communities. In
order for a community to take advantage
of this opportunity, a Community
Wildfire Protection Plan (CWPP) must
be prepared. The process of developing
a CWPP can help a community identify
and clarify priorities for the protection
of life, property and critical
infrastructure in the wildland-urban

interface (WUI) (Fire Safe Council of
San Diego County 2011). See our
discussion of CWPPs below under the
State and Local Regulations subsection.
Combined, the Healthy Forests
Restoration Act and the Community
Wildfire Protection Plan emphasize the
need for federal, state and local agencies
to work collaboratively with
communities in developing hazardous
fuel reduction projects, and place
priority on treatment areas identified by
the communities themselves in a CWPP
(Fire Safe Council of San Diego County
2011). While these regulations reduce
the impact of wildfire to some extent,
especially with regard to human
property and safety, the impact of
megafires on wildlands is not a threat
that is susceptible to elimination by
such regulatory mechanisms.

All Federal agencies are required to
adhere to the National Environmental
Policy Act (NEPA) of 1970 for projects
they fund, authorize, or carry out. The
Council on Environmental Quality’s
regulations for implementing NEPA (40
CFR parts 1500—-1518) state that in their
environmental impact statements
agencies shall include a discussion on
the environmental impacts of the
various project alternatives (including
the proposed action), any adverse
environmental effects which cannot be
avoided, and any irreversible or
irretrievable commitments of resources
involved (40 CFR part 1502). NEPA
itself is a disclosure law that provides
an opportunity for the public to submit
comments on the particular project and
propose other conservation measures
that may directly benefit listed species;
however, it does not require subsequent
minimization or mitigation measures by
the Federal agency involved. Although
Federal agencies may include
conservation measures for listed species
as a result of the NEPA process, Hermes
copper butterfly may be provided
indirect protections due to its co-
occurrence with listed species. Any
such measures are typically voluntary in
nature and are not required by the
statute. Additionally, activities on non-
Federal lands are subject to NEPA if
there is a Federal nexus.

As stated above, land and resource
management plans prepared by the
Forest Service and BLM must be
developed in accordance with NEPA
requirements and, as noted above, the
Forest Service prepared an
environmental impact statement for its
2005 Land Management Plans
(including the Cleveland National
Forest Plan) and will be required to
meet NEPA requirements in preparing
its revised plan. Similarly, the U.S.
Navy must meet the procedural
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requirements of NEPA in developing its
INRMPs.

State and Local Mechanisms

The California Environmental Quality
Act (CEQA) (Public Resources Code
21000-21177) and the CEQA Guidelines
(California Code of Regulations, Title
14, Division 6, Chapter 3, sections
15000-15387) requires State and local
agencies to identify the significant
environmental impacts of their actions
and to avoid or mitigate those impacts,
if feasible. CEQA applies to projects
proposed to be undertaken or requiring
approval by State and local government
agencies and the lead agency must
complete the environmental review
process required by CEQA, including
conducting an initial study to identify
the environmental impacts of the project
and determine whether the identified
impacts are “significant.” If significant
impacts are determined, then an
environmental impact report must be
prepared to provide State and local
agencies and the general public with
detailed information on the potentially
significant environmental effects
(CERES 2010). “Thresholds of
Significance” are comprehensive criteria
used to define environmental significant
impacts based on quantitative and
qualitative standards and include
impacts to biological resources such as
candidate, sensitive, or special status
species identified in local or regional
plans, policies, or regulations, or by the
California Department of Fish and Game
(CDFG) or the Service; or impacts to any
riparian habitat or other sensitive
natural community identified in local or
regional plans, policies, regulations or
by the CDFG or Service (Appendix G,
CEQA 2010). Defining these significance
thresholds helps ensure a “rational basis
for significance determinations” and
provides support to the final
determination and appropriate revisions
or mitigation actions to a project in
order to develop a mitigated negative
declaration rather than an
environmental impact report
(Governor’s Office of Planning and
Research, 1994, p. 5).

The County of San Diego has
developed the Guidelines for
Determining Significance and Report
Format and Content Requirements—
Biological Resources (Guidelines)
(County of San Diego, 2010) to review
discretionary projects and
environmental documents pursuant to
the CEQA. The Guidelines provide
guidance for evaluating adverse
environmental effects that a proposed
project may have on biological resources
and are consulted during the evaluation
of any biological resource pursuant to

CEQA. Included in the specific
guidelines, under Special Species
Status, is a determination as to whether
a project will impact occupied Hermes
copper butterfly habitat. Section 4.1 K
(p. 14) of the guidelines states:

“Though not state or federally listed,
the Hermes copper meets the definition
of endangered under CEQA Sec. 15380
because its ‘survival and reproduction
in the wild are in immediate jeopardy
from one or more causes, including loss
of habitat, change in habitat,
overexploitation, predation,
competition, disease, or other factors.’
The County’s determination that the
Hermes copper meets the definition of
endangered under CEQA 1is based on the
loss of Hermes copper populations by
development and wildfire, and the
review of published and unpublished
literature. Interim guidelines for
surveying, assessing impacts, and
designing mitigation for Hermes copper
are provided in Attachment C of the
Report Format and Content
Requirements—Biological Resources.”
(County of San Diego, 2010, p. 14).

The newly added Hermes copper
butterfly section of the guidelines offers
a proactive requirement for project
review under CEQA that can provide a
specific protective measure to the
species and its habitat.

The San Diego Multiple Species
Conservation Program (MSCP) is a
subregional habitat conservation plan
(HCP) and Natural Community
Conservation Plan (NCCP) made up of
several subarea plans that have been in
place for more than a decade. Under the
umbrella of the MSCP, each of the 12
participating jurisdictions is required to
prepare a subarea plan that implements
the goals of the MSCP within that
particular jurisdiction. The MSCP
covers 582,243 ac (235,625 ha) and the
County of San Diego Subarea Plan
covers 252,132 ac (102,035 ha) of
unincorporated county lands in the
southwestern portion of the MSCP plan
area. The County subarea plan is
implemented in part by the Biological
Mitigation Ordinance (BMO), which
outlines specific project design criteria
and species and habitat protection and
mitigation requirements for projects
within subarea boundaries (see MSCP
Subarea Plan, County of San Diego
2007, and Biological Mitigation
Ordinance (Ord. Nos. 8845, 9246),
County of San Diego 1998b). All projects
within the County’s subarea plan
boundaries must comply with both the
MSCP requirements and the County’s
policies under CEQA. Hermes copper
butterfly is not a covered species under
any MSCP subarea plans; however, the
protections afforded by the BMO

indirectly benefit the species by
establishing mitigation ratios and
project development conditions that
restrict development within coastal sage
scrub and mixed chaparral habitats. Of
the 17 currently extant Hermes copper
butterfly populations, the BMO affords
some indirect protection to the 10 that
fall all or partially within the County’s
subarea plan boundaries.

The County of San Diego Resource
Protection Ordinance (RPO) (County of
San Diego 2007) applies to all non-
federal lands within the County located
within and outside of the County of San
Diego subarea plan boundaries. The
RPO imposes restrictions on
development to reduce impacts to
natural resources including sensitive
habitat lands. Sensitive habitat lands are
those that support unique vegetation
communities or those that are either
necessary to support a viable population
of sensitive species, are critical to the
proper functioning of a balanced natural
ecosystem, or which serve as a
functioning wildlife corridor (County of
San Diego, 2007, p. 3). They can include
areas that contain maritime succulent
scrub, southern coastal bluff scrub,
coastal and desert dunes, calcicolous
scrub, and maritime chaparral, among
others. Impacts to RPO sensitive habitat
lands, which include lands with
potential host and nectar plant habitat
for Hermes copper butterfly (i.e., scrub
and chaparral), are only allowed when
all feasible measures have been applied
to reduce impacts and when mitigation
provides an equal or greater benefit to
the affected species (County of San
Diego, 2007, p. 13).

The California Department of Forestry
and Fire Protection (CAL FIRE) is an
emergency response and resource
protection department. CAL FIRE
protects lives, property and natural
resources from fire, and protects and
preserves timberlands, wildlands, and
urban forests. The CAL FIRES’s varied
programs work together to plan
protection strategies incorporating
concepts of the National Fire Plan, the
California Fire Plan, individual CAL
FIRE Unit Fire Plans, and Community
Wildfire Protection Plans (CWPPs). Fire
Plans outline the fire situation within
each CAL FIRE Unit, and CWPPs do the
same for communities (CALFIRE 2011a,
p- 1; County of San Diego 2011a). Each
plan identifies prevention measures to
reduce risks, informs and involves the
local communities in the area, and
provides a framework to diminish
potential wildfire losses and implement
all applicable fire management
regulations and policies (CALFIRE
2011b; County of San Diego 2011a).
Planning includes other state, federal
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and local government agencies as well
as Fire Safe Councils (CALFIRE 2011a,
p- 1). Cooperative efforts via contracts
and agreements between state, federal,
and local agencies are essential to
respond to wildland fires (CALFIRE
2011a, p. 1). Because of these types of
cooperative efforts, fire engines and
crews from many different agencies may
respond at the scene of an emergency
(CALFIRE 2011a, p. 1); however
CALFIRE typically takes the lead with
regard to planning for megafire,
prevention, management, and
suppression, and CAL FIRE is in charge
of incident command during a wildfire.
The San Diego County Fire Authority
(SDCFA), local governments, and CAL
FIRE cooperatively protect 1.42 million
acres of land with 54 fire stations
throughout San Diego County (County
of San Diego 2011b, p. 1). Wildfire
management plans and associated
actions can help to reduce the impacts
of wildfire on natural resources,
including Hermes copper butterfly, but
their first priority is human health and
safety. While these plans and associated
measures ameliorate the impacts of
wildfire to some extent, especially with
regard to human property and safety,
the impact of megafires on wildlands is
not a threat that is susceptible to
elimination by such regulatory
mechanisms.

Summary of Factor D

In summary, we considered the
adequacy of existing regulatory
mechanisms to protect Hermes copper
butterfly. On Forest Service lands, the
Cleveland National Forest Plan
addresses the conservation of natural
resources, including Hermes copper
butterfly, and specific management
practices have been identified and are
being implemented to conserve existing
populations of Hermes copper butterfly
and its habitat. Approximately 1 percent
of Hermes copper butterfly habitat
occurs on BLM lands and is afforded
some protection through the South
Coast Management Plan and Wilderness
Area designation through management
of habitat areas for listed and other
sensitive species and land use
limitation. Although the Navy has not
recorded extant populations of Hermes
copper butterfly on their lands in San
Diego County, we believe the
management measures identified in
their INRMP for the Mission Gorge
Recreational Facility provides an
adequate protective mechanism for
existing coastal sage habitat suitable for
Hermes copper butterfly. Hermes copper
butterfly and its habitat may also receive
protection under NEPA as land
management plans, INRMPs, and

activity level plans are developed on
Forest Service, BLM and U.S. Navy
lands either occupied by or that contain
suitable habitat for the species.

On State and county lands occupied
by Hermes copper butterfly or
containing its habitat, we believe the
requirements of CEQA and the two
County ordinances are adequate
regulatory mechanisms that protect the
species and its habitat from
development related impacts. The
Biological Mitigation Ordinance of the
County of San Diego Subarea Plan and
the County of San Diego Resource
Protection Ordinance impose
restrictions on development within
coastal sage scrub and mixed chaparral
habitats that support half of the
historical distribution of Hermes copper
butterfly populations. Although Federal,
State, and local regulatory mechanisms
help to reduce wildfire impacts,
primarily to property and human safety,
they do not adequately protect Hermes
copper butterfly from direct mortality or
habitat fragmentation due to megafires.
However, we do not consider the impact
of megafire on wildlands to be a threat
that is susceptible to elimination by
regulatory mechanisms.

Therefore, based on our review of the
best available scientific and commercial
information, we do not consider the
inadequacy of existing regulatory
mechanisms to be a threat to Hermes
copper butterfly.

Factor E. Other Natural or Manmade
Factors Affecting the Species’ Continued
Existence

Wildfire

As discussed in the Background
section and Factor A discussions above,
wildfire can result in temporal loss of
Hermes copper butterfly habitat.
However, the most significant threat
posed by wildfire to Hermes copper
butterfly is the direct loss (i.e.,
mortality) of butterflies associated with
extensive and intense fire events. The
magnitude of this threat is increased by
the periodic occurrence of megafires,
which are typically created by extreme
“Santa Ana” weather conditions of high
temperatures, low humidity, and strong
erratic winds (see Background section
and Factor A’s wildfire discussion
above; Keeley and Zedler 2009, p. 90).
Human-induced or anthropogenic
ignitions have increased the frequency
of fire far above historical levels (Keeley
and Fotheringham 2003, p. 240).
Recolonization of burned areas by
Hermes copper butterfly can be
precluded when fires, and particularly
megafires, occur too frequently. The
significance of this concern can be seen

in the current distribution of the species
in southern California; analysis of GIS
information indicates approximately 66
percent of the extant occurrences are
found within the footprint of the 1970
Laguna Fire, which Minnich and Chou
(1997, p. 240) reported last burned in
1920. In contrast, the areas north and
south of the extant Hermes copper
butterfly occurrences burned several
times from 2001 to 2007 (Keeley et al.
2009, pp. 287, 293). A single megafire
burning most or all of the 40-year old
chaparral in the footprint of the Laguna
fire would likely imperil the species in
the United States (see Figure 1 above).
Additionally, as discussed in the
Background section above, the 2003
Otay and Cedar fires and the 2007
Harris and Witch fires in particular have
negatively impacted the species,
resulting in or contributing to the
extirpation of 9 of 35 populations (see
Table 1 above).

It is well-documented that wildfires
that occur in occupied Hermes copper
butterfly habitat result in loss of Hermes
copper butterflies (Klein and Faulkner
2003, pp. 96, 97; Marschalek and Klein
2010, pp. 4, 5). The butterflies rarely
survive wildfire because life stages of
the butterfly inhabit host plant foliage,
and Rhamnus crocea typically burns to
the ground and resprouts from stumps
(Deutschman et al. 2010, p. 8;
Marschalek and Klein 2010, p. 8). This
results in at least the temporal loss of
both the habitat (until the R. crocea and
nectar source regrowth occurs) and the
presence of butterflies (occupancy) in
the area. Wildfires can also leave
patches of unburned occupied habitat
that are functionally isolated (e.g.,
further than the dispersal distance of the
butterfly) from other occupied habitat.
Furthermore, large fires can eliminate
source populations before previously
burned habitat can be recolonized, and
can result in long-term or permanent
loss of butterfly populations. For
example, in Mission Trails Park the
7,303 ac (2596 ha) “Assist #59” Fire in
1981 and the smaller 126 ac (51 ha)
“Assist #14” Fire in 1983 (no significant
overlap between fires), resulted in an
approximate 18-year extirpation of the
Mission Trails Park Hermes copper
butterfly population (Klein and
Faulkner 2003, pp. 96, 97). More recent
examples include extirpations of the
monitored Crestridge, Rancho Jamul,
Anderson Road, Hollenbeck Canyon,
and San Miguel Mountain populations,
as well as other less-monitored
populations (Marschalek and Klein
2010, pp. 4, 5; Deutschman et al. 2010,
p. 36). After the 2003 Cedar Fire,
Hermes copper butterfly records at the
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regularly monitored Crestridge
population, once considered the largest
and most robust population within the
species’ range (Klein and Faulkner 2003,
p. 86), were limited to presumably the
same male for a 6-day period in 2005,
and another single male observed in
2007 (Marschalek and Klein 2010, p. 4;
Deutschman et al. 2010, p. 33).
Marschalek (2010a, p. 2) described how
when his study “colonies” in the Rancho
Jamul population were extirpated by fire
in 2003, he discovered additional
occupied habitat on the other side of a
nearby firebreak in 2004; however the
remaining population distribution was
extirpated in the 2007 Harris Fire
(Marschalek 2010a, p. 1). Data indicate
all historical populations burned in both
the 2003 and 2007 fires were extirpated
except North Descanso, where record
locations were within a narrow
extension of the fire perimeter
surrounded on three sides by unburned
habitat (see Table 1 and Figure 1 above).
We know this habitat was recolonized
because genetic research determined the
colonizing individuals were not related
to those collected before the fire
(Deutschman et al. 2010, p. 26). These
facts underscore the importance of
having available Hermes copper
butterfly source populations to
recolonize habitat after fire. As
discussed in the Background section
above, of the 35 known Hermes copper
butterfly populations in 2000, 1
northern Hermes copper butterfly
population and 8 southern populations
are believed to have been extirpated by
fire or a combination of fire and
development since 2003 (see Table 1
above).

As discussed above under Factor A,
we examined maps of current high fire
threat areas in San Diego County based
on recent reports by the Forest Area
Safety Task Force (Jones 2008; SANDAG
2010). Areas identified as most
vulnerable include all occupied and
potentially occupied Hermes copper
butterfly habitats in San Diego County
within the species’ known historical
range, with the exception of Black
Mountain, Van Dam Peak, Lopez
Canyon, and the unburned southern
portion of Mission Trails Park. Nineteen
potential source populations for
recolonization of habitats burned in the
past 10 years (extant or of unknown
status) fall within a contiguous area that
has not recently burned (southeastern
populations in Figure 1), and where the
threat of fire is considered high
(SANDAG 2010). All except 3 of these
potential source populations (North
Descanso, Hartley Peak, and North
Guatay Mountain) also fall within the

174,026 ac (70,426 ha) 1970 Laguna Fire
perimeter (similar in size to the 2003
and 2007 fires), and the 3 that do not
fall within the Laguna Fire perimeter
fall partially within the 2003 and 2007
fire perimeters. This analysis of current
fire danger and fire history illustrates
the potential for permanent loss of the
majority, if not all, remaining butterfly
populations should another large fire
occur prior to recolonization of burned
habitats (per discussion above,
recolonization may not occur for up to
18 years). As discussed by Marschalek
and Klein (2010, p. 9) and Deutschman
et al. (2010, p. 42), there is a risk that
one or more wildfires could extirpate
the majority of extant Hermes copper
butterfly populations. Based on the
above, we consider wildfire, specifically
megafires that encompass vast areas and
are increasing in frequency, a significant
threat to Hermes copper butterfly.

Vulnerability of Small and Isolated
Populations

Small population size, low population
numbers, and population isolation are
not necessarily independent factors that
threaten a species. Typically, it is the
combination of small size and number
and isolation of populations in
conjunction with other threats (such as
the present or threatened destruction
and modification of the species’ habitat
or range) that may significantly increase
the probability of species’ extinction.

Population isolation renders smaller
populations more vulnerable to
stochastic extirpation. Small
populations and isolation could also
subject Hermes copper butterfly to
genetic drift and restricted gene flow
that may decrease genetic variability
over time and could adversely affect
species’ viability (Allee 1931, pp. 12-37;
Stephens et al. 1999, pp. 185-190;
Dennis 2002, pp. 389—401). The best
available scientific information
indicates adult Hermes copper butterfly
densities have been reduced to low or
no detectability, or occupancy has been
entirely eliminated in some burned
areas (for example Crestridge, see Factor
A discussion above), and habitat has
been fragmented and isolated by
development (Deutschman et al. 2010,
p- 33). As discussed in the Background
section and Factor A discussion above,
most remaining northern habitats are
limited to the relatively isolated and
fragmented undeveloped lands between
the cities of San Marcos, Carlsbad, and
Escondido and the community of
Rancho Santa Fe. The nearest occupied
Hermes copper butterfly location
(Mission Trails) to the habitat “islands”
containing the Black Mountain and Van
Dam Peak observation locations are

approximately 9 mi (14 km) and 7 mi
(11 km) away, respectively, and
separated by highly developed areas.
Future recolonization of Hermes copper
butterfly to these areas, which appear to
contain suitable habitat, is not likely
due to their isolation. One population
isolated by development was extirpated
due to the 2007 Witch Fire (Rancho
Santa Fe), and a second isolated
population was extirpated for unknown
reasons (Van Dam Peak). As discussed
above under Factor A, neither the
Rancho Santa Fe habitat area nor the
Van Dam Peak habitat area is expected
to be recolonized because the distance
to the next nearest source population
exceeds the dispersal capability of the
species. In the southern portion of the
range, Lopez Canyon and the extant
portion of Mission Trails Park are both
isolated from other extant populations
by development and burned areas that
are no longer likely occupied. Although
the Mission Trails Park population
remains extant this population was
likely reduced up to 74 percent by the
2003 fire, and remaining unburned
habitat is surrounded by development,
functionally isolating it from any
potential source populations thought to
be extant (see Figure 1 above).
Therefore, we consider the effects of
restricted geographical range,
population isolation, and reduced
population size a significant threat to
Hermes copper butterfly.

Global Climate Change

Evaluations by Parmesan and
Galbraith (2004, pp. 1-2, 29-33)
indicate whole ecosystems may be
shifting northward and upward in
elevation, or are otherwise being altered
by differing climate tolerance among
species within communities. Climate
change may be causing changes in the
arrangement and community
composition of occupied habitat
patches. Current climate change
predictions for terrestrial areas in the
Northern Hemisphere and the
southwestern United States indicate
warmer air temperatures, more intense
precipitation events, and increased
summer drying (Field et al. 1999, pp.
1-3; Hayhoe et al. 2004, p. 12422; Cayan
et al. 2005, p. 6; Intergovernmental
Panel on Climate Change (IPCC) 2007, p.
11). However, predictions of climatic
conditions for smaller subregions, such
as San Diego County, remain less
certain. Tabor and Williams (2010, p.
562) summarized the four major sources
of uncertainty in downscaled climate
projections: (1) Uncertainties in future
greenhouse gas emissions and
atmospheric composition (scenario
uncertainty); (2) uncertainties in
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modeling the climate response (Global
Circulation Model uncertainty); (3)
uncertainties in the observational data
sets used as the basemap for the
debiasing procedure (historical
observational uncertainty); and (4)
uncertainty over the validity of
assumptions underlying the change-
factor approach (change-factor
uncertainty). These uncertainties are a
general phenomenon of climate model
downscaling and they can be
substantial, especially the first two
(Tabor and Williams 2010, pp. 562,
564). Thus, discretion is necessary when
using downscaled climate projections,
because downscaling Global Circulation
Models to the finest available resolution
may produce misleading results (Tabor
and Williams 2010, p. 564). Southern
California has a unique and globally rare
Mediterranean climate. Summers are
typically dry and hot while winters are
cool, with minimal rainfall averaging
about 10 inches per year. The maritime
influence of the Pacific Ocean combined
with the coastal and inland mountain
ranges creates an inversion layer typical
of Mediterranean-like climates,
particularly in southern California.
These conditions also create
microclimates, where the weather can
be highly variable within small
geographic areas at the same time. These
microclimates are difficult to model and
make it even more difficult to predict
meaningful changes in climate for this
region, specifically for small local areas,
and the resultant impact on the Hermes
copper butterfly and its habitat.

We evaluated the available historical
weather data and the species biology to
determine the likelihood of effects
assuming the climate has been and will
continue to change. The typical effect of
a warmer climate, as observed with
Hermes copper butterfly in lower,
warmer elevation habitats compared to
higher, cooler elevations, is an earlier
flight season by several days (Thorne
1963, p. 146; Marschalek and
Deutschman 2008, p. 98). Marschalek
and Klein (2010, p. 2) noted that past
records suggest a slightly earlier flight
season in recent years compared to the
1960s. The earliest published day of
flight prior to 1963, after “30 years of
extensive collecting,” was May 20
(Thorne 1963, pp. 143, 146), but adults
began flying on May 16 and May 12 in
2003 and 2004, respectively
(Marschalek and Deutschman 2008, p.
100), and were reported as early as April
29 in 2003, and May 14 in 2008 (CFWO
GIS database). The record early
observation on April 29, 2003, was from
Fortuna Mountain in Mission Trails
Park, a well-collected population with

records dating back to 1958, including
collections by Thorne (called “Mission
Gorge” or “Mission Dam” on museum
specimen labels) where May 21 was the
earliest documented record from the
1960s and early 1970s (before climate
change trends were reasonably
detectable as described by the IPCC
(2007, pp. 2, 4)). The historical
temperature trend in Hermes copper
butterfly habitats for the month of April
(when larvae are typically developing
and pupating) from 1957 to 2006 can be
calculated with relatively high
confidence (p values from 0.001 to
0.05). The rate of temperature change
has been an increase of 0.04 to 0.07 °F
(0.07 to 0.13 °C) per year (Climate
Wizard 2010), a total increase of which
could explain the earlier than average
flight seasons. The latest published
observation date (presumed end of flight
season) of an adult prior to 1970 was on
July 30, 1967 (museum specimen
collected by Thorne at “Suncrest”);
however, the latest observation date
from monitoring and data and other
records in the past 10 years was on July
2 in 2010, despite an
uncharacteristically late start to the
flight season (May 29). Shorter flight
seasons are also consistent with higher
average temperatures, as a higher
metabolism in these exothermic short-
lived invertebrates typically results in
faster growth and earlier death.
Nevertheless, given the temporal and
geographical availability of their
widespread perennial host plant, and
exposure to extremes of climate
throughout their known historical range
(Thorne 1963, p. 144), Hermes copper
butterfly and its host and nectar plants
are not likely to be negatively affected
throughout the majority of the species’
range by phenological shifts in
development of a few days (unlike
species such as Edith’s checkerspot
(Euphydryas editha) that depend on
annual host plants; Service 2003, pp. 63,
64). While it is possible the species’
climatic tolerance, such as temperature
thresholds for activity (see Background
section above), could result in a change
in the species niche and distribution of
suitable habitat as the climate changes,
predicting any such changes would be
speculative because we do not
understand what currently limits the
species’ range to a much smaller
geographic area than its host plant.
Based on the above, we do not consider
global climate change a current threat to
Hermes copper butterfly.

Mexico Populations

Although wildfire and isolation of
small populations may be threats to
Hermes copper butterfly and its habitat

in Mexico, especially near the U.S.
border where the human population and
development is most concentrated (see
for example National Aeronautics and
Space Administration’s 2010 October 24
update wildfire satellite imagery that
includes Baja California, Mexico), these
threats are likely of less magnitude
because there is far less development in
the more remote areas of Baja California
that may support Hermes copper
butterfly. We are not aware of any
conservation activities related to
Hermes copper butterfly in Mexico.

Summary of Factor E

In summary, we consider Hermes
copper butterfly threatened by other
natural or manmade factors affecting the
species’ continued existence.
Specifically, Hermes copper butterfly is
threatened with extirpation due to
wildfire (megafire), restricted
geographical range, and population
isolation. The loss of populations, due
to megafires and population
fragmentation and isolation, inhibits the
ability of Hermes copper butterfly to
rebound from stochastic events such as
megafires. These threats are evidenced
by the loss of populations in the north
and south of the U.S. range and
subsequent isolation of other
populations throughout the range. The
remaining extant populations fall within
a restricted area bounded by
development and face high megafire
risk. Thus, we consider threats under
this factor to be significant.

Finding

As required by the Act, we conducted
a review of the status of the species and
considered the five factors in assessing
whether Hermes copper butterfly is
endangered or threatened throughout all
or a significant portion of its range. We
examined the best scientific and
commercial information available
regarding the past, present, and future
threats faced by Hermes copper
butterfly. We reviewed the petition,
information available in our files, other
available published and unpublished
information, and we consulted with
Hermes copper butterfly experts and
other Federal, State, and local
jurisdictions.

This status review identified threats
to Hermes copper butterfly attributable
primarily to “megafires” (large wildfires)
and small and isolated populations
(Factor E), and to a lesser extent, habitat
loss due to increased wildfire frequency
and due to fragmentation resulting from
the combined impacts of existing
development, possible future (limited)
development, existing dispersal barriers,
and megafires (Factor A). The primary
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threats to the species are mortality from
wildfire and small population size.
These threats increase the risk of
extirpation of Hermes copper butterfly
populations rangewide. Hermes copper
butterfly occupies scattered areas of sage
scrub and chaparral habitat in an arid
region susceptible to wildfires of
increasing frequency and size. The
likelihood that the species will be
burned by catastrophic wildfires,
combined with the isolation and small
size of extant populations makes
Hermes copper butterfly particularly
vulnerable to population extirpation
rangewide. Therefore, we find that there
are threats of sufficient imminence,
intensity, or magnitude to indicate that
Hermes copper butterfly is in danger of
extinction (endangered), or likely to
become endangered within the
foreseeable future (threatened),
throughout its range or a significant
portion of its range based on the threats
described above.

On the basis of the best scientific and
commercial information available, we
find that the petitioned action to list
Hermes copper butterfly is warranted.
We will make a determination on the
status of the species as endangered or
threatened when we do a proposed
listing determination. However, as
explained in more detail below,
immediate proposal of a regulation to
implement this finding is precluded by
higher priority listing actions, and we
are making expeditious progress to add
or remove qualified species from the
Lists of Endangered and Threatened
Wildlife and Plants.

We reviewed the available
information to determine if the existing
and foreseeable threats render Hermes
copper butterfly at risk of extinction
now such that issuing an emergency
regulation temporarily listing the
species under section 4(b)(7) of the Act
is warranted. We determined that
issuing an emergency regulation
temporarily listing the species is not
warranted at this time, because the
threat of extinction is not immediate.
However, if at any time we determine
that issuing an emergency regulation
temporarily listing the species is
warranted, we will initiate such action
at that time.

Listing Priority Number

The Service adopted guidelines on
September 21, 1983 (48 FR 43098) to
establish a rational system for utilizing
available resources for the highest
priority species when adding species to
the Lists of Endangered or Threatened
Wildlife and Plants or reclassifying
species listed as threatened to
endangered status. The system places

the greatest emphasis on taxonomic
distinctiveness by assigning priority in
descending order to monotypic genera
(genus with one species), full species,
and subspecies.

Using ‘518 Service’s LPN guidance, we
assign each candidate an LPN of 1 to 12,
depending on the magnitude of threats
(high vs. moderate to low), immediacy
of threats (imminent or nonimminent),
and taxonomic status of the species (in
order of priority: Monotypic genus (a
species that is the sole member of a
genus), species, or part of a species
(subspecies, distinct population
segment, or significant portion of the
range)). The lower the listing priority
number, the higher the listing priority
(that is, a species with an LPN of 1
would have the highest listing priority).

Under the Service’s guidelines, the
magnitude of threat is the first criterion
we look at when establishing a listing
priority. The guidance indicates that
species with the highest magnitude of
threat are those species facing the
greatest threats to their continued
existence. These species receive the
highest listing priority. The threats that
Hermes copper butterfly faces are high
in magnitude because the major threats
(particularly mortality due to wildfire
and increased wildfire frequency) occur
throughout all of the species’ range and
are likely to result in adverse impacts to
the status of the species. Based on an
evaluation of all known historical
populations, approximately 49 percent
are believed to have been extirpated.
Historical records indicate that
development has isolated and modified
habitats in the northern portion of the
U.S. range. The isolation of these
habitats has inhibited the species’
ability to recolonize after stochastic
events such as wildfires. When a
wildfire passes through an occupied
area, it is highly likely that all
individuals or eggs, if present, within
the area are killed (see discussion under
Factor E: Wildfire above). As
populations become more isolated from
other occupied areas, their ability to
recolonize after such events is lost. As
described in the discussions of wildlife
under Factors A and E above, wildfires
are increasing in frequency and
magnitude which increases the potential
for isolation of populations and, in turn,
increases the risk of extirpation
rangewide.

Under our LPN guidelines, the second
criterion we consider in assigning a
listing priority is the immediacy of
threats. This criterion is intended to
ensure that the species that face actual,
identifiable threats are given priority
over those for which threats are only
potential or that are intrinsically

vulnerable but are not known to be
presently facing such threats. Hermes
copper butterfly faces actual,
identifiable threats as discussed under
Factors A and E of this finding,
including the threat of a large, high-
intensity wildfire (megafire) capable of
killing Hermes copper butterfly
populations and destroying or
modifying the species’ habitat in a way
that would cause a rangewide reduction
in populations; however, the impact of
wildfire to Hermes copper butterfly and
its habitat occurs on a sporadic basis
and we do not have the ability to predict
when wildfires will occur. While we
conclude that listing Hermes copper
butterfly is warranted, an immediate
proposal to list this species is precluded
by other higher priority listings, which
we address below.

The third criterion in our LPN
guidance is intended to devote
resources to those species representing
highly distinctive or isolated gene pools
as reflected by taxonomy. Hermes
copper butterfly is a valid taxon at the
species level. Hermes copper butterfly
faces high magnitude, non-imminent
threats, and is a valid taxon at the
species level. Thus, in accordance with
our LPN guidance (48 FR 43098,
September 21, 1983), we have assigned
Hermes copper butterfly an LPN of 5.

As aresult of our analysis of the best
available scientific and commercial
information, we assigned Hermes
copper butterfly a Listing Priority
Number of 5, based on species level
taxonomic classification and high
magnitude but nonimminent threats.
Hermes copper butterfly is threatened
by megafires, habitat fragmentation, and
the effects of restricted range and small
population size throughout all of the
known populations in the United States.
The effect of past habitat fragmentation
is considered irreversible and has
continuing impacts over the range of the
species. The threat of wildfire continues
to exist throughout the species range;
however, the impact of wildfire on
Hermes copper butterfly and its habitat
occurs on a sporadic basis and we do
not have the ability to predict when
wildfires will occur. While we conclude
that listing Hermes copper butterfly is
warranted, an immediate proposal to list
this species is precluded by other higher
priority listings, which we address
below.

We will continue to monitor the
threats to Hermes copper butterfly, and
the species’ status on an annual basis,
and should the magnitude or the
imminence of the threats change, we
will revisit our assessment of the LPN.

Work on a proposed listing
determination for Hermes copper
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butterfly is precluded by work on higher
priority listing actions with absolute
statutory, court-ordered, or court-
approved deadlines and final listing
determinations for those species that
were proposed for listing with funds
from Fiscal Year 2011. This work
includes all the actions listed in the
tables below under expeditious
progress.

Preclusion and Expeditious Progress

Preclusion is a function of the listing
priority of a species in relation to the
resources that are available and the cost
and relative priority of competing
demands for those resources. Thus, in
any given fiscal year (FY), multiple
factors dictate whether it will be
possible to undertake work on a listing
proposal or whether promulgation of
such a proposal is precluded by higher
priority listing actions.

The resources available for listing
actions are determined through the
annual Congressional appropriations
process. The appropriation for the
Listing Program is available to support
work involving the following listing
actions: Proposed and final listing rules;
90-day and 12-month findings on
petitions to add species to the Lists of
Endangered and Threatened Wildlife
and Plants (Lists) or to change the status
of a species from threatened to
endangered; annual “resubmitted”
petition findings on prior warranted-
but-precluded petition findings as
required under section 4(b)(3)(C)(i) of
the Act; critical habitat petition
findings; proposed and final rules
designating critical habitat; and
litigation-related, administrative, and
program-management functions
(including preparing and allocating
budgets, responding to Congressional
and public inquiries, and conducting
public outreach regarding listing and
critical habitat). The work involved in
preparing various listing documents can
be extensive and may include, but is not
limited to: Gathering and assessing the
best scientific and commercial data
available and conducting analyses used
as the basis for our decisions; writing
and publishing documents; and
obtaining, reviewing, and evaluating
public comments and peer review
comments on proposed rules and
incorporating relevant information into
final rules. The number of listing
actions that we can undertake in a given
year also is influenced by the
complexity of those listing actions; that
is, more complex actions generally are
more costly. The median cost for
preparing and publishing a 90-day
finding is $39,276; for a 12-month
finding, $100,690; for a proposed rule

with critical habitat, $345,000; and for
a final listing rule with critical habitat,
$305,000.

We cannot spend more than is
appropriated for the Listing Program
without violating the Anti-Deficiency
Act (see 31 U.S.C. 1341(a)(1)(A)). In
addition, in FY 1998 and for each fiscal
year since then, Congress has placed a
statutory cap on funds that may be
expended for the Listing Program, equal
to the amount expressly appropriated
for that purpose in that fiscal year. This
cap was designed to prevent funds
appropriated for other functions under
the Act (for example, recovery funds for
removing species from the Lists), or for
other Service programs, from being used
for Listing Program actions (see House
Report 105-163, 105th Congress, 1st
Session, July 1, 1997).

Since FY 2002, the Service’s budget
has included a critical habitat subcap to
ensure that some funds are available for
other work in the Listing Program (“The
critical habitat designation subcap will
ensure that some funding is available to
address other listing activities” (House
Report No. 107-103, 107th Congress, 1st
Session, June 19, 2001)). In FY 2002 and
each year until FY 2006, the Service has
had to use virtually the entire critical
habitat subcap to address court-
mandated designations of critical
habitat, and consequently none of the
critical habitat subcap funds have been
available for other listing activities. In
some FYs since 2006, we have been able
to use some of the critical habitat
subcap funds to fund proposed listing
determinations for high-priority
candidate species. In other FYs, while
we were unable to use any of the critical
habitat subcap funds to fund proposed
listing determinations, we did use some
of this money to fund the critical habitat
portion of some proposed listing
determinations so that the proposed
listing determination and proposed
critical habitat designation could be
combined into one rule, thereby being
more efficient in our work. At this time,
for FY 2011, we do not know if we will
be able to use some of the critical
habitat subcap funds to fund proposed
listing determinations.

We make our determinations of
preclusion on a nationwide basis to
ensure that the species most in need of
listing will be addressed first and also
because we allocate our listing budget
on a nationwide basis. Through the
listing cap, the critical habitat subcap,
and the amount of funds needed to
address court-mandated critical habitat
designations, Congress and the courts
have in effect determined the amount of
money available for other listing
activities nationwide. Therefore, the

funds in the listing cap, other than those
needed to address court-mandated
critical habitat for already listed species,
set the limits on our determinations of
preclusion and expeditious progress.

Congress identified the availability of
resources as the only basis for deferring
the initiation of a rulemaking that is
warranted. The Conference Report
accompanying Public Law 97-304
(Endangered Species Act Amendments
of 1982), which established the current
statutory deadlines and the warranted-
but-precluded finding, states that the
amendments were “not intended to
allow the Secretary to delay
commencing the rulemaking process for
any reason other than that the existence
of pending or imminent proposals to list
species subject to a greater degree of
threat would make allocation of
resources to such a petition [that is, for
a lower-ranking species] unwise.”
Although that statement appeared to
refer specifically to the “to the
maximum extent practicable” limitation
on the 90-day deadline for making a
“substantial information” finding (see 16
U.S.C. 1533(b)(3)(A)), that finding is
made at the point when the Service is
deciding whether or not to commence a
status review that will determine the
degree of threats facing the species, and
therefore the analysis underlying the
statement is more relevant to the use of
the warranted-but-precluded finding,
which is made when the Service has
already determined the degree of threats
facing the species and is deciding
whether or not to commence a
rulemaking.

In FY 2011, on March 18, 2010,
Congress passed a continuing resolution
which provides funding at the FY 2010
enacted level through April 8, 2011.
Until Congress appropriates funds for
FY 2011 at a different level, we will
fund listing work based on the FY 2010
amount. Thus, at this time in FY 2011,
the Service anticipates an appropriation
of $22,103,000 based on FY 2010
appropriations. Of that, the Service
must dedicate $11,632,000 for
determinations of critical habitat for
already listed species. Also $500,000 is
appropriated for foreign species listings
under the Act. The Service thus has
$9,971,000 available to fund work in the
following categories: compliance with
court orders and court-approved
settlement agreements requiring that
petition findings or listing
determinations be completed by a
specific date; section 4 (of the Act)
listing actions with absolute statutory
deadlines; essential litigation-related,
administrative, and listing program-
management functions; and high-
priority listing actions for some of our
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candidate species. In FY 2010, the
Service received many new petitions
and a single petition to list 404 species.
The receipt of petitions for a large
number of species is consuming the
Service’s listing funding that is not
dedicated to meeting court-ordered
commitments. Absent some ability to
balance effort among listing duties
under existing funding levels, it is
unlikely that the Service will be able to
initiate any new listing determinations
for candidate species in FY 2011.

In 2009, the responsibility for listing
foreign species under the Act was
transferred from the Division of
Scientific Authority, International
Affairs Program, to the Endangered
Species Program. Therefore, starting in
FY 2010, we used a portion of our
funding to work on the actions
described above for listing actions
related to foreign species. In FY 2011,
we anticipate using $1,500,000 for work
on listing actions for foreign species,
which reduces funding available for
domestic listing actions; however,
currently only $500,000 has been
allocated for this function. Although
there are no foreign species issues
included in our high-priority listing
actions at this time, many actions have
statutory or court-approved settlement
deadlines, thus increasing their priority.
The budget allocations for each specific
listing action are identified in the
Service’s FY 2011 Allocation Table (part
of our administrative record).

For the above reasons, funding a
proposed listing determination for the
Hermes copper butterfly is precluded by
court-ordered and court-approved
settlement agreements, listing actions
with absolute statutory deadlines, work
on final listing determinations for those
species that were proposed for listing
with funds from FY 2011, and work on
proposed listing determinations for
those candidate species with a higher
listing priority (i.e., candidate species
with LPNs of 1 to 4).

Based on our September 21, 1983,
guidelines for assigning an LPN for each

candidate species (48 FR 43098), we
have a significant number of species
with a LPN of 2. Using these guidelines,
we assign each candidate an LPN of 1

to 12, depending on the magnitude of
threats (high or moderate to low),
immediacy of threats (imminent or
nonimminent), and taxonomic status of
the species (in order of priority:
monotypic genus (a species that is the
sole member of a genus); species; or part
of a species (subspecies, distinct
population segment, or significant
portion of the range)). The lower the
listing priority number, the higher the
listing priority (that is, a species with an
LPN of 1 would have the highest listing
priority).

Because of the large number of high-
priority species, we have further ranked
the candidate species with an LPN of 2
by using the following extinction-risk
type criteria: International Union for the
Conservation of Nature and Natural
Resources (IUCN) Red list status/rank;
Heritage rank (provided by
NatureServe); Heritage threat rank
(provided by NatureServe); and species
currently with fewer than 50
individuals, or 4 or fewer populations.
Those species with the highest IUCN
rank (critically endangered); the highest
Heritage rank (G1); the highest Heritage
threat rank (substantial, imminent
threats); and currently with fewer than
50 individuals, or fewer than 4
populations, originally comprised a
group of approximately 40 candidate
species (“Top 40”). These 40 candidate
species have had the highest priority to
receive funding to work on a proposed
listing determination. As we work on
proposed and final listing rules for those
40 candidates, we apply the ranking
criteria to the next group of candidates
with an LPN of 2 and 3 to determine the
next set of highest priority candidate
species. Finally, proposed rules for
reclassification of threatened species to
endangered are lower priority, because
as listed species, they are already
afforded the protections of the Act and
implementing regulations. However, for

FY 2011 COMPLETED LISTING ACTIONS

efficiency reasons, we may choose to
work on a proposed rule to reclassify a
species to endangered if we can
combine this with work that is subject
to a court-determined deadline.

With our workload so much bigger
than the amount of funds we have to
accomplish it, it is important that we be
as efficient as possible in our listing
process. Therefore, as we work on
proposed rules for the highest priority
species in the next several years, we are
preparing multi-species proposals when
appropriate, and these may include
species with lower priority if they
overlap geographically or have the same
threats as a species with an LPN of 2.

In addition, we take into consideration
the availability of staff resources when
we determine which high-priority
species will receive funding to
minimize the amount of time and
resources required to complete each
listing action.

As explained above, a determination
that listing is warranted but precluded
must also demonstrate that expeditious
progress is being made to add and
remove qualified species to and from
the Lists of Endangered and Threatened
Wildlife and Plants. As with our
“warranted-but-precluded” finding, the
evaluation of whether progress in
adding qualified species to the Lists has
been expeditious is a function of the
resources available for listing and the
competing demands for those funds.
(Although we do not discuss it in detail
here, we are also making expeditious
progress in removing species from the
list under the Recovery program in light
of the resource available for delisting,
which is funded by a separate line item
in the budget of the Endangered Species
Program. So far during FY 2011, we
have completed one delisting rule; see
76 FR 3029.) Given the limited
resources available for listing, we find
that we are making expeditious progress
in FY 2011. This progress includes
preparing and publishing the following
determinations:

Pu%g:tz;tlon Title Actions FR pages

10/6/2010 ..... Endangered Status for the Altamaha Spinymussel and Designation | Proposed Listing, Endangered .... | 75 FR 61664-61690.
of Critical Habitat.

10/7/2010 ..... 12-Month Finding on a Petition to list the Sacramento Splittail as | Notice of 12-month petition find- | 75 FR 62070-62095.
Endangered or Threatened. ing, Not warranted.

10/28/2010 ... | Endangered Status and Designation of Critical Habitat for | Proposed Listing, Endangered | 75 FR 66481-66552.
Spikedace and Loach Minnow. (uplisting).

11/2/2010 ..... 90-Day Finding on a Petition to List the Bay Springs Salamander | Notice of 90-day Petition Finding, | 75 FR 67341-67343.
as Endangered. Not substantial.

11/2/2010 ..... Determination of Endangered Status for the Georgia Pigtoe Mus- | Final Listing, Endangered ........... 75 FR 67511-67550.
sel, Interrupted Rocksnail, and Rough Hornsnail and Designa-
tion of Critical Habitat.
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11/2/2010 ..... Listing the Rayed Bean and Snuffbox as Endangered .................... Proposed Listing, Endangered .... | 75 FR 67551-675883.

11/4/2010 ..... 12-Month Finding on a Petition to List Cirsium wrightii (Wright's | Notice of 12-month petition find- | 75 FR 67925-67944.
Marsh Thistle) as Endangered or Threatened. ing, Warranted but precluded.

12/14/2010 ... | Endangered Status for Dunes Sagebrush Lizard ...........cccocceeenennen. Proposed Listing, Endangered .... | 75 FR 77801-77817.

12/14/2010 ... | 12-Month Finding on a Petition to List the North American Wol- | Notice of 12-month petition find- | 75 FR 78029-78061.
verine as Endangered or Threatened. ing, Warranted but precluded.

12/14/2010 ... | 12-Month Finding on a Petition to List the Sonoran Population of | Notice of 12-month petition find- | 75 FR 78093-78146.
the Desert Tortoise as Endangered or Threatened. ing, Warranted but precluded.

12/15/2010 ... | 12-Month Finding on a Petition to List Astragalus microcymbus | Notice of 12-month petition find- | 75 FR 78513-78556.
and Astragalus schmolliae as Endangered or Threatened. ing, Warranted but precluded.

12/28/2010 ... | Listing Seven Brazilian Bird Species as Endangered Throughout | Final Listing, Endangered ........... 75 FR 81793-81815.
Their Range.

1/4/2011 ....... 90-Day Finding on a Petition to List the Red Knot subspecies | Notice of 90-day Petition Finding, | 76 FR 304-311.
Calidris canutus roselaari as Endangered. Not substantial.

1/19/2011 ... Endangered Status for the Sheepnose and Spectaclecase Mussels | Proposed Listing, Endangered .... | 76 FR 3392-3420.

2/10/2011 ..... 12-Month Finding on a Petition to List the Pacific Walrus as En- | Notice of 12-month petition find- | 76 FR 7634—7679.
dangered or Threatened. ing, Warranted but precluded.

2/17/2011 ... 90-Day Finding on a Petition to List the Sand Verbena Moth as | Notice of 90-day Petition Finding, | 76 FR 9309-9318.
Endangered or Threatened. Substantial.

2/22/2011 ... Determination of Threatened Status for the New Zealand-Australia | Final Listing, Threatened ............ 76 FR 9681-9692.
Distinct Population Segment of the Southern Rockhopper Pen-
guin.

2/22/2011 ..... 12-Month Finding on a Petition to List Solanum conocarpum (mar- | Notice of 12-month petition find- | 76 FR 9722—9733.
ron bacora) as Endangered. ing, Warranted but precluded.

2/23/2011 ... 12-Month Finding on a Petition to List Thorne’s Hairstreak Butterfly | Notice of 12-month petition find- | 76 FR 991-1003.
as Endangered. ing, Not warranted.

2/23/2011 ... 12-Month Finding on a Petition to List Astragalus hamiltonii, | Notice of 12-month petition find- | 76 FR 10166—10203.
Penstemon flowersii, Eriogonum soredium, Lepidium ostleri, and ing, Warranted but precluded &
Trifolium friscanum as Endangered or Threatened. Not Warranted.

2/24/2011 ..... 90-Day Finding on a Petition to List the Wild Plains Bison or Each | Notice of 90-day Petition Finding, | 76 FR 10299-10310.
of Four Distinct Population Segments as Threatened. Not substantial.

2/24/2011 ..... 90-Day Finding on a Petition to List the Unsilvered Fritillary But- | Notice of 90-day Petition Finding, | 76 FR 10310-10319.
terfly as Threatened or Endangered. Not substantial.

3/8/2011 ....... 12-Month Finding on a Petition to List the Mt. Charleston Blue But- | Notice of 12-month petition find- | 76 FR 12667-12683.
terfly as Endangered or Threatened. ing, Warranted but precluded.

3/8/2011 ....... 90-Day Finding on a Petition to List the Texas Kangaroo Rat as | Notice of 90-day Petition Finding, | 76 FR 12683-12690.
Endangered or Threatened. Substantial.

3/10/2011 ..... Initiation of Status Review for Longfin Smelt ...........ccccooviiiiniinnne Notice of Status Review 76 FR 13121-31322.

3/15/2011 ..... Withdrawal of Proposed Rule to List the Flat-tailed Horned Lizard | Proposed rule withdrawal 76 FR 14210-14268.
as Threatened.

3/22/2011 ... 12-Month Finding on a Petition to List the Berry Cave Salamander | Notice of 12-month petition find- | 76 FR 15919-15932.
as Endangered. ing, Warranted but precluded.

4/1/2011 ... 90-Day Finding on a Petition to List the Spring Pygmy Sunfish as | Notice of 90-day Petition Finding, | 76 FR 18138-18143.
Endangered. Substantial.

4/5/2011 ....... 12-Month Finding on a Petition to List the Bearmouth | Notice of 12-month petition find- | 76 FR 18684-18701.
Mountainsnail, Byrne Resort Mountainsnail, and Meltwater ing, Not Warranted and War-
Lednian Stonefly as Endangered or Threatened. ranted but precluded.

4/5/2011 ....... 90-Day Finding on a Petition To List the Peary Caribou and Dol- | Notice of 90-day Petition Finding, | 76 FR 18701-18706.
phin and Union population of the Barren-ground Caribou as En- Substantial.
dangered or Threatened.

a lower priority if they overlap
geographically or have the same threats
as the species with the high priority.
Including these species together in the
same proposed rule results in
considerable savings in time and
funding, when compared to preparing
separate proposed rules for each of them
in the future.

statutory timelines, that is, timelines
required under the Act. Actions in the
bottom section of the table are high-
priority listing actions. These actions
include work primarily on species with
an LPN of 2, and, as discussed above,
selection of these species is partially
based on available staff resources, and
when appropriate, include species with

Our expeditious progress also
includes work on listing actions that we
funded in FY 2010 and FY 2011 but
have not yet been completed to date.
These actions are listed below. Actions
in the top section of the table are being
conducted under a deadline set by a
court. Actions in the middle section of
the table are being conducted to meet

ACTIONS FUNDED IN FY 2010 AND FY 2011 BUT NOT YET COMPLETED

Species ‘ Action

Actions Subject to Court Order/Settlement Agreement

Mountain plover 4 ‘ Final listing determination.
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ACTIONS FUNDED IN FY 2010 AND FY 2011 BuT NOT YET COMPLETED—Continued

Species

Action

Hermes copper butterfly 3
4 parrot species (military macaw, yellow-billed parrot, red-crowned parrot, scarlet macaw) 5
4 parrot species (blue-headed macaw, great green macaw, grey-cheeked parakeet, hyacinth macaw) >
4 parrots species (crimson shining parrot, white cockatoo, Philippine cockatoo, yellow-crested cockatoo) 5
Utah prairie dog (uplisting)

12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
90-day petition finding.

Casey'’s june beetle
6 Birds from Eurasia
5 Bird species from Colombia and Ecuador
Queen Charlotte goshawk
5 species southeast fish (Cumberland darter, rush darter, yellowcheek darter, chucky madtom, and laurel dace) 4 ..
Ozark hellbender4
Altamaha spinymussel 3
3 Colorado plants (lpomopsis polyantha (Pagosa Skyrocket), Penstemon debilis (Parachute Beardtongue),
Phacelia submutica (DeBeque Phacelia)) 4.

Salmon crested cockatoo
6 Birds from Peru & Bolivia
Loggerhead sea turtle (assist National Marine Fisheries Service)5 ..
2 mussels (rayed bean (LPN = 2), snuffbox No LPN) 5 ...

CA golden trout4
Black-footed albatross ....
Mojave fringe-toed lizard 1
Kokanee—Lake Sammamish population® ..
Cactus ferruginous pygmy-owl !
Northern leopard frog
Tehachapi slender salamander
Coqui Llanero

Dusky tree vole
5 WY plants (Abronia ammophila, Agrostis rossiae, Astragalus proimanthus, Boechere (Arabis) pusilla, Penstemon
gibbensii) from 206 species petition.
Leatherside chub (from 206 species petition)
Frigid ambersnail (from 206 species petition) 3
Platte River caddisfly (from 206 species petition)5 ..
Gopher tortoise—eastern population
Grand Canyon scorpion (from 475 species petition)
Anacroneuria wipukupa (a stonefly from 475 species petition) 4
3 Texas moths (Ursia furtiva, Sphingicampa blanchardi, Agapema galbina) (from 475 species petition)
2 Texas shiners (Cyprinella sp., Cyprinella lepida) (from 475 species petition)
3 South Arizona plants (Erigeron piscaticus, Astragalus hypoxylus, Amoreuxia gonzalezii) (from 475 species peti-
tion).
5 Central Texas mussel species (3 from 475 species petition)
14 parrots (foreign species)
Striped newt?
Fisher—Northern Rocky Mountain Range ' ...
Mohave ground squirrel !
Puerto Rico harlequin butterfly 3 .
Western gull-billed tern
Ozark chinquapin (Castanea pumila var. ozarkensis)* ....
HI yellow-faced bees
Giant Palouse earthworm
Whitebark pine
OK grass pink (Calopogon oklahomensis)1 ...
Ashy storm-petrel 5
Honduran emerald
Southeastern pop snowy plover & wintering pop. of piping plover? .
Eagle Lake trout?
Smooth-billed ani 1
32 Pacific Northwest mollusks species (snails and slugs) ' .
42 snail species (Nevada & Utah) ..
Peary caribou
Spring Mountains checkerspot butterfly
Spring pygmy sunfish
Bay skipper
Spot-tailed earless lizard ...
Eastern small-footed bat ....
Northern long-eared bat .
Prairie chub
10 species of Great Basin butterfly ...
6 sand dune (scarab) beetles

Final listing determination.
Final listing determination.
Final listing determination.
Final listing determination.
Final listing determination.
Final listing determination.
Final listing determination.
Final listing determination.

Final listing determination.
Final listing determination.
Final listing determination.
Final listing determination.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding/
Proposed listing.
12-month petition finding.
12-month petition finding.

12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.

12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
12-month petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
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ACTIONS FUNDED IN FY 2010 AND FY 2011 BuT NOT YET COMPLETED—Continued

Species

Action

Golden-Winged WAIDIEI 4 ... ... e e e e s
404 Southeast species ...
Franklin’s bumble bee4 ..
2 ldaho snowflies (straight snowfly & ldaho snowfly)4 ..
AMETICAN €14 ...
Gila monster (Utah population) 4
Arapahoe snowfly 4 ....................
Leona’s little blue4 ...
Aztec gilia® ......cccooene
White-tailed ptarmigans ...........
San Bernardino flying squirrel 5 ..
Bicknell’s thrush5 .....................
Chimpanzee ................
Sonoran talussNail s .........cccooiiieiiiiie e

2 AZ Sky Island plants (Graptopetalum bartrami & Pectis imberbis)5 .... .
ST U P PP U PO S PP PR UPPRPRPR

90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.
90-day petition finding.

High-Priority Listing Actions

19 Oahu candidate species?2 (16 plants, 3 damselflies) (15 with LPN = 2, 3 with LPN = 3, 1 with LPN =9) .....

19 Maui-Nui candidate species2 (16 plants, 3 tree snails) (14 with LPN = 2, 2 with LPN = 3, 3 with LPN = 8)

2 Arizona springsnails 2 (Pyrgulopsis bernadina (LPN = 2), Pyrgulopsis trivialis (LPN = 2)) .......cccccceviiiiieniienns .

Chupadera springsnail 2 (Pyrgulopsis chupaderae (LPN = 2)) .....coiiiiiiiiee et

8 Gulf Coast mussels (southern kidneyshell (LPN = 2), round ebonyshell (LPN = 2), Alabama pearlshell (LPN = 2),
southern sandshell (LPN = 5), fuzzy pigtoe (LPN = 5), Choctaw bean (LPN = 5), narrow pigtoe (LPN = 5), and
tapered pigtoe (LPN = 11))4.

Umtanum buckwheat (LPN = 2) and white bluffs bladderpod (LPN = 9)4 ..o

Grotto sculpin (LPN = 2)% ..o

2 Arkansas mussels (Neosho mucket (LPN = 2) & rabbitsfoot (LPN = 9))4 .

Diamond darter (LPN = 2) 4 ...

Gunnison sage-grouse (LPN =2)4 ..........cccoeee.

Coral Pink Sand Dunes Tiger Beetle (LPN =2)5 ...

Miami blue (LPN = 3)3 ... .

Lesser prairie ChICKEN (LPIN = 2) ..ottt st b e b bt saa e b e e s b e e sbeesane e e

4 Texas salamanders (Austin blind salamander (LPN = 2), Salado salamander (LPN = 2), Georgetown salamander
(LPN = 8), Jollyville Plateau (LPN = 8))3.

5 SW aquatics (Gonzales Spring Snail (LPN = 2), Diamond Y springsnail (LPN = 2), Phantom springsnail (LPN =
2), Phantom Cave snail (LPN = 2), Diminutive amphipod (LPN = 2)) 3.

2 Texas plants (Texas golden gladecress (Leavenworthia texana) (LPN = 2), Neches River rose-mallow (Hibiscus
dasycalyx) (LPN = 2))3.

4 AZ plants (Acuna cactus (Echinomastus erectocentrus var. acunensis) (LPN = 3), Fickeisen plains cactus
(Pediocactus peeblesianus fickeiseniae) (LPN = 3), Lemmon fleabane (Erigeron lemmonij) (LPN = 8), Gierisch
mallow (Sphaeralcea gierischii) (LPN = 2))5.

FL bonneted bat (LPN = 2)3 ... et b e s e b e e s b e s he e s an e et e e e bt e s ae e e b e e san e b e e eanas

3 Southern FL plants (Florida semaphore cactus (Consolea corallicola) (LPN = 2), shellmound applecactus
(Harrisia (=Cereus) aboriginum (=gracilis)) (LPN = 2), Cape Sable thoroughwort (Chromolaena frustrata) (LPN =
2))5s.

21 Big Island (HI) species® (includes 8 candidate species—5 plants & 3 animals; 4 with LPN = 2, 1 with LPN = 3,
1 with LPN = 4, 2 with LPN = 8).

12 Puget Sound prairie species (9 subspecies of pocket gopher (Thomomys mazama ssp.) (LPN = 3), streaked
horned lark (LPN = 3), Taylor's checkerspot (LPN = 3), Mardon skipper (LPN = 8)) 3.

2 TN River mussels (fluted kidneyshell (LPN = 2), slabside pearlymussel (LPN = 2))5 .

Jemez Mountain salamander (LPN = 2) 5 ...ttt b et ae e st et e bt e e e e nane e e e anes

Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.

Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.

Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.
Proposed listing.

Proposed listing.
Proposed listing.

1 Funds for listing actions for these species were provided in previous FYs.

2 Although funds for these high-priority listing actions were provided in FY 2008 or 2009, due to the complexity of these actions and competing

priorities, these actions are still being developed.
3 Partially funded with FY 2010 funds and FY 2011 funds.
4 Funded with FY 2010 funds.
5Funded with FY 2011 funds.
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We have endeavored to make our
listing actions as efficient and timely as
possible, given the requirements of the
relevant law and regulations, and
constraints relating to workload and
personnel. We are continually
considering ways to streamline
processes or achieve economies of scale,
such as by batching related actions
together. Given our limited budget for
implementing section 4 of the Act, these
actions described above collectively
constitute expeditious progress.

The Hermes copper butterfly will be
added to the list of candidate species
upon publication of this 12-month
finding. We will continue to monitor the
status of this species as new information

becomes available. This review will
determine if a change in status is
warranted, including the need to make
prompt use of emergency listing
procedures.

We intend that any proposed
classification of the Hermes copper

butterfly will be as accurate as possible.

Therefore, we will continue to accept
additional information and comments
from all concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this finding.

References Cited

A complete list of references cited is
available on the internet at http://
www.regulations.gov and upon request

from the Carlsbad Fish and Wildlife
Office (see ADDRESSES).

Authors

The primary authors of this notice are
the staff members of the Carlsbad Fish
and Wildlife Office.

Authority

The authority for this action is section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: March 29, 2011.
Rowan W. Gould,
Acting Director, Fish and Wildlife Service.
[FR Doc. 2011-9028 Filed 4—13—11; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Troy Mine, Incorporated, Troy Mine
Revised Reclamation Plan, Kootenai
National Forest, Lincoln County, MT

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The U.S. Department of
Agriculture, Forest Service, Kootenai
National Forest (KNF), in conjunction
with Montana Department of
Environmental Quality (DEQ), will
prepare an environmental impact
statement (EIS) to document the
analysis and disclose the environmental
impacts of the proposed action and
alternatives to reclaim facilities, safely
close the underground mine, and
protect water quality at the Troy Mine,
located in Lincoln County, Montana.
The mine is located on public and
private lands approximately 15 miles
south of Troy, Montana. Genesis
Incorporated (Genesis), a wholly owned
subsidiary of Revett Silver Company,
submitted the Troy Mine Revised
Reclamation Plan (Revised Reclamation
Plan or Proposed Action) on February
27, 2006, pursuant to U.S. Forest
Service (USFS) locatable mineral
regulations, 36 Code of Federal
Regulations (CFR) 228, Subpart A, and
the State of Montana Metal Mine
Reclamation Act, 82—-4-301 et seq.,
Montana Codes Annotated. On
December 30, 2010 Genesis
Incorporated changed their name to
Troy Mine, Incorporated. A single EIS,
evaluating all components of the
proposed reclamation project will be
prepared.

DATES: The public involvement process
for the Revised Reclamation Plan began
with a press release that was published
in area newspapers and announced on
local TV and radio stations on October
11, 2007. Advertisements were also

published in four area newspapers
October 21, 2007 through October 25,
2007. The comment period was
extended from October 11, 2007 through
December 28, 2007. There is no
additional formal scoping period for this
proposed action. The agencies
completed an initial analysis in
December 2010. Based on the analysis
and potential water quality issues, the
agencies decided to prepare a draft EIS.
The draft EIS is expected to be available
for review and public comment in May
2011. The comment period for the Draft
EIS will be 45 days from the date the
Environmental Protection Agency
publishes the notice of availability in
the Federal Register. The final EIS is
expected to be released in December
2011.

FOR FURTHER INFORMATION CONTACT:
Bobbie Lacklen, Project Coordinator,
Kootenai National Forest, 31374 U.S.
Hwy 2, Libby, MT 59923. Phone (406)
283-7681, or e-mail at
blacklen@fs.fed.us, or consult http://
www.fs.usda.gov/goto/kootenai/projects.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 1-800—-877—8339 between

8 a.m. and 8 p.m., Eastern Time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: The Troy
Mine is located about 15 miles south of
Troy, Montana, in Lincoln County. The
nearest towns to Troy are Libby,
Montana, located 18 miles to the east
and Bonners Ferry, Idaho, located 33
miles to the west. The Troy Mine is
accessible from Montana Highway 56
and National Forest System Road 4626,
both of which are paved. Approximately
57 percent of the project area is on
private land, and the other 43 percent is
on the KNF. The project area lies within
the KNF immediately west and north of
Bull Lake and encompasses a major
portion of the Stanley Creek drainage
and a portion of the Lake Creek
drainage.

The American Smelting and Refining
Company, (ASARCO) permitted the
Troy Mine in 1978 with the USFS and
State of Montana as an 8,500 ton-per-
day underground copper/silver mine.
The ore is mined using the “room-and-
pillar method.” The mine permit area
covers 2,782 acres of public and private
land. The Troy Mine is comprised of 24
patented lode-mining claims and 188
unpatented lode-mining claims that are

situated on National Forest System
Lands managed by KNF. Patented lode-
mining claims owned by Troy Mine,
Inc. were acquired from ASARCO in
September of 1999. The existing
facilities at the Troy Mine consist of an
underground mine, surface mill, office
facilities; tailings and reclaim water
pipelines; a power line; a tailings
impoundment; and associated support
facilities. Production stopped in 1993
and reinitiated in 2005 and is projected
to continue for 3—5 years until the
approved ore body is depleted. Troy
Mine Inc. posted a 12.9 million dollar
bond for the project that covers the
existing reclamation plan. The final
draft of the Revised Reclamation Plan is
the subject of this environmental impact
statement.

Purpose and Need for Action: The
purpose of the proposed reclamation
plan is to return lands disturbed by
mining to a condition appropriate for
subsequent use of the area. The need for
the Revised Reclamation Plan stems
from several objectives that need to be
met after closure:

e The approved (1978) reclamation
plan does not meet State or Federal
requirements for mine adit water
discharge;

¢ Protection of surface and
groundwater quality;

¢ Protection of public health and
safety;

e Minimization of environmental
risk; and Restoration of productive land
use.

Proposed Action: The Revised
Reclamation Plan, which is the
Proposed Action, was submitted to the
agencies in March 2006. Troy Mine, Inc.
proposes to reclaim lands disturbed by
mining activities with the following
reclamation elements:

¢ Removal of buildings, structures,
and selected roads;

¢ Non-hydraulic plugging
(backfilling) of the adits and
recontouring the slope of the South
Portal patio;

¢ Limited regrading of slopes and
benches to fit with the surrounding
natural environment;

¢ Revegetation of most of the
disturbed areas;

e Mine water disposal to the tailings
impoundment decant ponds by using
the existing tailings pipelines and
reclaim water line until the water meets
water quality standards; and
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¢ Monitoring of surface water bodies
and tailings embankment stability.

Under the Proposed Action, the
proposed reclamation would be
accomplished in three phases: Pre-
closure, closure, and post-closure. Pre-
closure tasks include on-going
monitoring, testing, and evaluations
necessary to complete design of
reclamation elements that include a
short-term water management plan and
engineering design of the adit. Closure
tasks would take place two years after
final cessation of mining and would
include facility removal, regrading,
revegetation, and maintenance of short-
term components of the water
management plan. Adit plugs would be
installed during the closure period.
Post-closure tasks would include long-
term management of mine water flowing
through pipelines, maintenance of
pipelines and monitoring of water
quality and surface/groundwater. Under
the Proposed Action, the post-closure
phase is estimated to last two to five
years after mining ends, but post-closure
water management facilities would be
maintained until mine water meets
water quality standards.

No Action Alternative: The No Action
Alternative consists of the 1978
Reclamation Plan and includes the
reclamation activities that have already
been completed at the existing Troy
Mine site. This reclamation plan was
first analyzed and approved by the
agencies in 1978.

Agency-Mitigated Alternative: The
Agency-Mitigated Alternative is based
upon the Proposed Action, but includes
additional mitigation measures and
monitoring requirements that address
major issues identified during the
earlier scoping and review process. The
Agency-Mitigated Alternative includes
the following major modifications to the
Proposed Action:

¢ Hydraulic plugs would not be used
at the Service and Conveyor adits.
Concrete structures would be
constructed to capture mine water and
route it to the tailings impoundment for
long-term passive treatment and
disposal.

¢ A new water pipeline would be
built to transport water from the mine
to the decant ponds rather than using
the 30+ year-old tailings lines.

¢ Additional monitoring of seeps and
springs would be required to verify that
State of Montana water quality
standards were met.

Lead and Cooperating Agencies: The
U.S. Department of Agriculture, Forest
Service, Kootenai National Forest, and
the Montana Department of
Environmental Quality are joint lead

agencies for preparing this
environmental impact statement.

Issues: Issues were identified during
the scoping and review from
interdisciplinary specialists. The key
issues identified primarily relate to adit
closure, mine water distribution, mine
water treatment and disposal, longevity
and success of copper attenuation
mechanisms, disposition of building
materials, subsidence, and the source of
reclamation materials.

Nature of Decision To Be Made: The
nature of the decisions to be made is to
select an action that meets the legal
rights of the proponent, while protecting
the environment in compliance with
applicable laws, regulations, and
policies. The Forest Supervisor will use
the EIS process to develop the necessary
information to make an informed
decision as required by 36 CFR 228
subpart A. The Director of DEQ will use
the EIS process in a similar fashion to
make informed decisions on a number
of State permits and permit
modifications according to State laws
and regulations. Based on the analysis
and alternatives developed in the EIS,
the following decisions are possible:

(1) Approval of the Troy Mine
Revised Reclamation Plan as submitted;

(2) Approval of the Troy Mine
Revised Reclamation Plan modified by
the incorporation of agency mitigations
and stipulations to meet the mandates of
applicable laws, regulations, and
policies;

(3) Approval of an Agency-Mitigated
Alternative developed during the
analysis process; or

(4) Approval of the No Action
Alternative or rather denial of the
Proposed Action such that reclamation
would follow the existing approved
plan and details contained in the
approved reclamation bond calculations
and specifications.

Permits or Licenses Required and
Disposition: Various permits and
licenses have been in effect during mine
operations and may need to be
modified. In some cases, new permits or
licenses would be needed prior to
implementation of the Revised
Reclamation Plan. The major permits or
licenses required or needing
modification for this Proposed Action
and the issuing agencies are:

o A Revised Reclamation Plan
modifying the approved Troy Mine Plan
of Operations and State Operating
Permit #00093 approved by the KNF,
and DEQ.

¢ Arevised Storm Water Permit and
a new Montana Pollution Discharge
Elimination System (MPDES) Permit
from DEQ.

e A 310 Permit from the Montana
Department of Fish, Wildlife and Parks
and Lincoln County Conservation
District.

Draft Environmental Impact
Statement: A draft EIS will be prepared
for comment. The comment period on
the draft EIS ends 45 days from the date
the Environmental Protection Agency
publishes the notice of availability in
the Federal Register. The USFS
believes, at this early stage, it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First, reviewers of a
draft EIS must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. V.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
Proposed Action participate by the close
of the 45-day comment period so that
substantive comments and objections
are made available to the USFS and
DEQ at a time when the agencies can
meaningfully consider and respond to
them in the final EIS. To assist the USFS
and DEQ in identifying and considering
issues and concerns on the Proposed
Action, comments on the draft EIS
should be as specific as possible. It is
also helpful if comments refer to
specific pages or chapters of the draft
EIS. Comments may also address the
adequacy of the draft EIS or the merits
of the alternatives formulated and
discussed in the draft EIS. Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal, and will
be available for public inspection.

Authority: 40 CFR 1501.7 and 1508.22;

Forest Service Handbook 1909.15, Section
21.

Responsible Officials: Paul Bradford,
Forest Supervisor, Kootenai National
Forest, 31374 U.S. Hwy 2, Libby, MT
59923 and Richard Opper, Director,
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Montana Department of Environmental
Quality, Director’s Office, 1520 E 6th
Ave., Helena, MT 59620-9601, will be
jointly responsible for the EIS. These
two officials will make decisions
regarding this proposal after considering
comments and responses pertaining to
environmental consequences discussed
in the final EIS and all applicable laws,
regulations, and policies. The decisions
of a selected alternative, permits,
licenses, approvals, and rationale will
be documented in a joint Record of
Decisions.

Dated: April 7, 2011.
Maggie Pittman,

Acting Forest Supervisor, Kootenai National
Forest.

[FR Doc. 2011-9086 Filed 4-13—11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Pennington County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Pennington County
Resource Advisory will meet in Rapid
City, SD. The committee is meeting as
authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L 110-343) and
in compliance with the Federal
Advisory Committee Act. The purpose
of the meetings is to begin formation of
the Resource Advisory Committee.

DATES: The meetings will be held May
3, May 10, and May 17, 2011, at 5 p.m.
ADDRESSES: The meetings will be held at
the Mystic Ranger District Office at 8221
South Highway 16. Written comments
should be sent to Robert J. Thompson,
8221 South Highway 16, Rapid City, SD
57702. Comments may also be sent via
e-mail to rjthompson@fs.fed.us, or via
facsimile to 605-343-7134.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at the
Mystic Ranger District office. Visitors
are encouraged to call ahead at 605—
343-1567 to facilitate entry into the
building.

FOR FURTHER INFORMATION CONTACT:
Robert J. Thompson, District Ranger,
Mystic Ranger District, 605-343-1567.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339

between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: Meetings
are open to the public. The following
business will be conducted: establishing
goals and objectives for the committee,
discussing timelines and procedures,
and a broad discussion on project
proposals. Persons who wish to bring
matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting.

Dated: April 7, 2011.
Craig Bobzien,
Forest Supervisor.
[FR Doc. 2011-9090 Filed 4-13-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Elko County Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Elko County Resource
Advisory Committee (RAC) will hold its
first meeting.

DATES: The meeting will be held on
Friday, April 29th, 2011 and will begin
at 10 a.m.

ADDRESSES: The meeting will be held in
the Forest Service office at 2035 Last
Chance Road, Elko, NV 89801.

FOR FURTHER INFORMATION CONTACT:
Doug Clarke, RAC Coordinator, USDA,
Humboldt-Toiyabe National Forest,
Mountain City Ranger District, 2035
Last Chance Road, Elko, NV 89801 (775)
778-6127; e-mail: dclarke@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items include: (1) Remarks by Forest
Supervisor and Mountain City District
Ranger; (2) Review of Secure Rural
Schools and Community Self-
Determination Act; (3) Role of RAC
committee members; (4) Selection of
RAC Committee Chairman; (5) Overview
of project selection process; and (6)
Public Comment. The meeting is open
to the public. Public input opportunity
will be provided and individuals will
have the opportunity to address the
Committee at that time.

Dated: April 8, 2011.
Jeanne M. Higgins,
Forest Supervisor.
[FR Doc. 2011-9098 Filed 4-13—11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Humboldt (NV) Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Humboldt (NV) Resource
Advisory Committee will meet in
Winnemucca, Nevada. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
is to hold the first meeting of the newly
formed committee.

DATES: The meeting will be held May
21, 2011 from 9:30 a.m. to 5:30 p.m.

ADDRESSES: The meeting will be held at
the Humboldt County Court House
Room 201, 50 West 5th Street,
Winnemucca, Nevada. Written
comments should be sent to USDA
Forest Service, 1500 E. Winnemucca
Blvd., Winnemucca, NV 89445.
Comments may also be sent via e-mail
to sjingram@fs.fed.us, or via facsimile to
775-625-1200.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at http://
fs.usda.gov/goto/htnf/rac.

FOR FURTHER INFORMATION CONTACT:
Shonna Ingram, RAC Coordinator, Santa
Rosa Ranger District Humboldt-Toiyabe
National Forest, 775-623-5025 Ext 117.
Individuals who use

telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
(1) Introductions of all committee
members and Forest Service personnel;
(2) orientation to the process of
considering and recommending Title I
projects; (3) committee members to
select a chairperson; (4) committee
members to establish RAC operating
guidelines; and (5) public Comment.
Persons who wish to bring related
matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by May 13, 2011 will
have the opportunity to address the
Committee at those sessions.


http://fs.usda.gov/goto/htnf/rac
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Dated: April 6, 2011.
Jeanne M. Higgins,

Forest Supervisor, Humboldt-Toiyabe
National Forest.

[FR Doc. 2011-9095 Filed 4-13-11; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Notice of Funds Availability (NOFA)
Inviting Applications for the Rural
Energy for America Program

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice of funding availability.

SUMMARY: This Notice announces the
acceptance of applications for funds
available under the Rural Energy for
America Program (REAP) for Fiscal Year
2011 for financial assistance as follows:
grants, guaranteed loans, and combined
grants and guaranteed loans for the
development and construction of
renewable energy systems and for
energy efficiency improvement projects;
grants for conducting energy audits;
grants for conducting renewable energy
development assistance; and grants for
conducting renewable energy system
feasibility studies. The Notice also
announces the availability of $70
million of Fiscal Year 2011 budget
authority to fund these REAP activities,
which will support at least $42 million
in grant program level and up to $61
million in guaranteed loan program
level. If additional funding becomes
available by a Fiscal Year 2011
Appropriations Act, a subsequent NOFA
will be published in the Federal
Register.

DATES: In order to be considered for
Fiscal Year 2011 funds, complete
applications under this Notice must be
received by the appropriate USDA Rural
Development State Office no later than
4:30 p.m. local time of the dates as
follows:

For renewable energy system and
energy efficiency improvement grant
applications and combination grant and
guaranteed loan applications: June 15,
2011.

For renewable energy system and
energy efficiency improvement
guaranteed loan only applications: June
15, 2011.

For renewable energy system
feasibility study applications: June 30,
2011.

For energy audits and renewable
energy development assistance
applications: June 30, 2011.

ADDRESSES: See the SUPPLEMENTARY
INFORMATION for addresses concerning
applications for the Rural Energy for
America Program for Fiscal Year 2011
funds.

FOR FURTHER INFORMATION CONTACT: For
information about this Notice, please
contact Mr. Kelley Oehler, Branch Chief,
USDA Rural Development, Energy
Division, 1400 Independence Avenue,
SW., Washington, DC 20250. Telephone:
(202) 720-6819. E-mail:
kelley.oehler@wdc.usda.gov.

For further information on this
program, please contact the applicable
USDA Rural Development Energy
Coordinator for your respective State, as
provided in the SUPPLEMENTARY
INFORMATION section of this Notice.

SUPPLEMENTARY INFORMATION:

Fiscal Year 2011 Applications for the
Rural Energy for America Program

Applications. Application materials
may be obtained by contacting one of
Rural Development’s Energy
Coordinators. In addition, for grant
applications, applicants may access the
electronic grant application for the
Rural Energy for America Program at
http://www.Grants.gov. To locate the
downloadable application package for
this program, the applicant must use the
program’s Catalog of Federal Domestic
Assistance (CFDA) Number 10.868 or
FedGrants Funding Opportunity
Number, which can be found at http://
www.Grants.gov.

Application submittal. For renewable
energy system, energy efficiency
improvement, and feasibility study
applications, submit complete paper
applications to the Rural Development
State Office in the State in which the
applicant’s proposed project is located.
For energy audit and renewable energy
development assistance applications,
submit complete paper applications to
the Rural Development State Office in
the State in which the applicant’s
principal office is located.

Submit electronic grant only
applications at http://www.grants.gov,
following the instructions found on this
Web site.

Rural Development Energy
Coordinators

Note: Telephone numbers listed are not
toll-free.

Alabama

Quinton Harris, USDA Rural
Development, Sterling Centre, Suite
601, 4121 Carmichael Road,
Montgomery, AL 36106—3683, (334)
279-3623, Quinton.Harris@al.usda.gov.

Alaska

Chad Stovall, USDA Rural
Development, 800 West Evergreen, Suite
201, Palmer, AK 99645—-6539, (907)
761-7718, chad.stovall@ak.usda.gov.

American Samoa (See Hawaii)

Arizona

Alan Watt, USDA Rural Development,
230 North First Avenue, Suite 2086,
Phoenix, AZ 85003-1706, (602) 280—
8769, Alan.Watt@az.usda.gov.

Arkansas

Tim Smith, USDA Rural
Development, 700 West Capitol Avenue,
Room 3416, Little Rock, AR 72201—
3225, (501) 301-3280,
Tim.Smith@ar.usda.gov.

California

Philip Brown, USDA Rural
Development, 430 G Street, #4169,
Davis, CA 95616, (530) 792-5811,
Phil.brown@ca.usda.gov.

Colorado

Jerry Tamlin, USDA Rural
Development, 655 Parfet Street, Room
E-100, Lakewood, CO 80215, (720) 544—
2907, Jerry.Tamlin@co.usda.gov.

Commonwealth of the Northern
Marianas Islands-CNMI (See Hawaii)

Connecticut (see Massachusetts)

Delaware/Maryland

Bruce Weaver, USDA Rural
Development, 1221 College Park Drive,
Suite 200, Dover, DE 19904, (302) 857—
3626, Bruce.Weaver@de.usda.gov.

Federated States of Micronesia (See
Hawaii)

Florida/Virgin Islands

Matthew Wooten, USDA Rural
Development, 4440 NW. 25th Place,
Gainesville, FL 32606, (352) 338—3486,
Matthew.wooten@fl.usda.gov.

Georgia

J. Craig Scroggs, USDA Rural
Development, 111 E. Spring St., Suite B,
Monroe, GA 30655, Phone 770-267—

1413 ext. 113,
craig.scroggs@ga.usda.gov.

Guam (See Hawaii)

Hawaii/Guam/Republic of Palau/
Federated States of Micronesia/Republic
of the Marshall Islands/American
Samoa/Commonwealth of the Northern
Marianas Islands—CNMI

Tim O’Connell, USDA Rural
Development, Federal Building, Room
311, 154 Waianuenue Avenue, Hilo, HI
96720, (808) 933—-8313,
Tim.Oconnell@hi.usda.gov.


mailto:kelley.oehler@wdc.usda.gov
mailto:Quinton.Harris@al.usda.gov
mailto:Matthew.wooten@fl.usda.gov
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Idaho

Brian Buch, USDA Rural
Development, 9173 W. Barnes Drive,
Suite A1, Boise, ID 83709, (208) 378—
5623, Brian.Buch@id.usda.gov.

Illinois

Molly Hammond, USDA Rural
Development, 2118 West Park Court,
Suite A, Champaign, IL 61821, (217)
403-6210,

Molly. Hammond@il.usda.gov.

Indiana

Jerry Hay, USDA Rural Development,
5975 Lakeside Boulevard, Indianapolis,
IN 46278, (812) 346-3411, Ext. 126,
Jerry.Hay@in.usda.gov.

Iowa

Teresa Bomhoff, USDA Rural
Development, 873 Federal Building, 210
Walnut Street, Des Moines, IA 50309,
(515) 284-4447,
teresa.bomhoff@ia.usda.gov.

Kansas

David Kramer, USDA Rural
Development, 1303 SW. First American
Place, Suite 100, Topeka, KS 66604—
4040, (785) 271-2730,
david.kramer@ks.usda.gov.

Kentucky

Scott Maas, USDA Rural
Development, 771 Corporate Drive,
Suite 200, Lexington, KY 40503, (859)
2247435, scott.maas@ky.usda.gov.

Louisiana

Kevin Boone, USDA Rural
Development, 905 Jefferson Street, Suite
320, Lafayette, LA 70501, (337) 262—
6601, Ext. 133,
Kevin.Boone@la.usda.gov.

Maine

John F. Sheehan, USDA Rural
Development, 967 Illinois Avenue, Suite
4, P.O. Box 405, Bangor, ME 04402—
0405, (207) 990-9168,
john.sheehan@me.usda.gov.

Maryland (see Delaware)

Massachusetts/Rhode Island/
Connecticut

Charles W. Dubuc, USDA Rural
Development, 451 West Street, Suite 2,
Ambherst, MA 01002, (401) 826—-0842 x
306, Charles.Dubuc@ma.usda.gov.

Michigan

Traci J. Smith, USDA Rural
Development, 3001 Coolidge Road,
Suite 200, East Lansing, MI 48823, (517)
324-5157, Traci.Smith@mi.usda.gov.

Minnesota

Lisa L. Noty, USDA Rural
Development, 1400 West Main Street,
Albert Lea, MN 56007, (507) 373—7960
Ext. 120, lisa.noty@mn.usda.gov.

Mississippi

G. Gary Jones, USDA Rural
Development, Federal Building, Suite
831, 100 West Capitol Street, Jackson,

MS 39269, (601) 965-5457,
george.jones@ms.usda.gov.

Missouri

Matt Moore, USDA Rural
Development, 601 Business Loop 70
West, Parkade Center, Suite 235,
Columbia, MO 65203, (573) 8769321,
matt.moore@mo.usda.gov.

Montana
Michael Drewiske, USDA Rural
Development, 2229 Boot Hill Court,

Bozeman, MT 59715-7914, (406) 585—
2554, Michael.drewiske@mt.usda.gov.

Nebraska

Debra Yocum, USDA Rural
Development, 100 Centennial Mall
North, Room 152, Federal Building,
Lincoln, NE 68508, (402) 437-5554,
Debra.Yocum@ne.usda.gov.

Nevada

Mark Williams, USDA Rural
Development, 1390 South Curry Street,
Carson City, NV 89703, (775) 887-1222,
mark.williams@nv.usda.gov.

New Hampshire (See Vermont)
New Jersey

Victoria Fekete, USDA Rural
Development, 8000 Midlantic Drive, 5th
Floor North, Suite 500, Mt. Laurel, NJ
08054, (856) 787-7752,
Victoria.Fekete@nj.usda.gov.

New Mexico

Jesse Bopp, USDA Rural
Development, 6200 Jefferson Street, NE.,
Room 255, Albuquerque, NM 87109,
(505) 761-4952,
Jesse.bopp@nm.usda.gov.

New York

Scott Collins, USDA Rural
Development, 9025 River Road, Marcy,
NY 13403, (315) 736—-3316 Ext. 4,
scott.collins@ny.usda.gov.

North Carolina

David Thigpen, USDA Rural
Development, 4405 Bland Rd. Suite 260,
Raleigh, NC 27609, 919-873-2065,
David.Thigpen@nc.usda.gov.

North Dakota

Dennis Rodin, USDA Rural
Development, Federal Building, Room

208, 220 East Rosser Avenue, P.O. Box
1737, Bismarck, ND 58502-1737, (701)
530—2068, Dennis.Rodin@nd.usda.gov.

Ohio

Randy Monhemius, USDA Rural
Development, Federal Building, Room
507, 200 North High Street, Columbus,
OH 43215-2418, (614) 255—-2424,
Randy.Monhemius@oh.usda.gov.

Oklahoma

Jody Harris, USDA Rural
Development, 100 USDA, Suite 108,
Stillwater, OK 74074-2654, (405) 742—
1036, Jody.harris@ok.usda.gov.

Oregon

Don Hollis, USDA Rural
Development, 200 SE. Hailey Ave, Suite
105, Pendleton, OR 97801, (541) 278—
8049, Ext. 129, Don.Hollis@or.usda.gov.

Pennsylvania

Bob Schoenfeldt, USDA Rural
Development, 14699 North Main Street
Ext., Meadville, PA 16335, (814) 336—
6155, Ext. 114,
robert.schoenfeldt@pa.usda.gov.

Puerto Rico

Luis Garcia, USDA Rural
Development, IBM Building, 654 Munoz
Rivera Avenue, Suite 601, Hato Rey, PR
00918-6106, (787) 766—5091, Ext. 251,
Luis.Garcia@pr.usda.gov.

Republic of Palau (See Hawaii)
Republic of the Marshall Islands (See
Hawaii)

Rhode Island (see Massachusetts)
South Carolina

Shannon Legree, USDA Rural
Development, Strom Thurmond Federal
Building, 1835 Assembly Street, Room
1007, Columbia, SC 29201, (803) 253—
3150, Shannon.Legree@sc.usda.gov.

South Dakota

Kenneth Lynch, USDA Rural
Development, Federal Building, Room
210, 200 4th Street, SW., Huron, SD
57350, (605) 352-1120,
ken.lynch@sd.usda.gov.

Tennessee

Will Dodson, USDA Rural
Development, 3322 West End Avenue,
Suite 300, Nashville, TN 37203-1084,
(615) 783-1350,
will.dodson@tn.usda.gov.

Texas

Billy Curb, USDA Rural Development,
Federal Building, Suite 102, 101 South
Main Street, Temple, TX 76501, (254)
742-9775, billy.curb@tx.usda.gov.
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Utah

Roger Koon, USDA Rural
Development, Wallace F. Bennett
Federal Building, 125 South State
Street, Room 4311, Salt Lake City, UT
84138, (801) 524—4301,
Roger.Koon@ut.usda.gov.

Vermont/New Hampshire

Cheryl Ducharme, USDA Rural
Development, 89 Main Street, 3rd Floor,
Montpelier, VT 05602, 802—828-6083,
cheryl.ducharme@vt.usda.gov.

Virginia

Laurette Tucker, USDA Rural
Development, Culpeper Building, Suite
238, 1606 Santa Rosa Road, Richmond,

VA 23229, (804) 287-1594,
Laurette. Tucker@va.usda.gov.

Virgin Islands (see Florida)
Washington

Mary Traxler, USDA Rural
Development, 1835 Black Lake Blvd.
SW., Suite B, Olympia, WA 98512, (360)
704-7762, Mary.Traxler@wa.usda.gov.
West Virginia

Richard E. Satterfield, USDA Rural
Development, 75 High Street, Room 320,
Morgantown, WV 26505—7500, (304)
2844874,
Richard.Satterfield@wv.usda.gov.

Wisconsin

Brenda Heinen, USDA Rural
Development, 4949 Kirschling Court,
Stevens Point, WI 54481, (715) 345—
7615, Ext. 139,
Brenda.Heinen@wi.usda.gov.

Wyoming

Jon Crabtree, USDA Rural
Development, Dick Cheney Federal
Building, 100 East B Street, Room 1005,
P.O. Box 11005, Casper, WY 82602,
(307) 233-6719,
Jon.Crabtree@wy.usda.gov.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, the information
collection requirements associated with
renewable energy system and energy
efficiency improvement grants and
guaranteed loans, as covered in this
Notice, has been approved by the Office
of Management and Budget (OMB)
under OMB Control Number 0570-0050.
The information collection requirements
associated with energy audit and
renewable energy development
assistance grants and with renewable
energy feasibility study grants have also
been approved by OMB under OMB
Control Number 0570-0059 and OMB
Control Number 0570-0061,
respectively.

Overview

Federal Agency Name: Rural
Business-Cooperative Service.

Contract Proposal Title: Rural Energy
for America Program.

Announcement Type: Initial
announcement.

Catalog of Federal Domestic
Assistance Number. 10.868.

Dates: Grant applications and
combined grant and guaranteed loan
applications for renewable energy
systems and energy efficiency
improvement projects under this Notice
will be accepted up to June 15, 2011.
Guaranteed loan only applications for
renewable energy system and energy
efficiency improvement projects will be
accepted on a continuous basis, but to
compete for FY 2011 funding, complete
applications must be submitted to the
Agency by June 15, 2011. Applications
for renewable energy feasibility studies,
energy audits, and renewable energy
development assistance grants will be
accepted up to June 30, 2011.

For all applications submitted under
this Notice, complete applications must
be received by the appropriate USDA
Rural Development State Office no later
than 4:30 p.m. local time of the
applicable application deadline date in
order to be considered for Fiscal Year
2011 funds. Any application received
after its applicable date and time,
regardless of the postmark on the
application, will not be considered for
Fiscal Year 2011 funds.

Availability of Notice. This Notice for
the Rural Energy for America Program is
available on the USDA Rural
Development Web site at http://
www.rurdev.usda.gov/rbs/farmbill/
index.html.

I. Funding Opportunity Description

A. Purpose of the Rural Energy for
America Program. This Notice is issued
pursuant to section 9001 of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill), which amends Title IX
of the Farm Security and Rural
Investment Act of 2002 (2002 Farm Bill)
and establishes the Rural Energy for
America Program under section 9007
thereof. The program is designed to help
agricultural producers and rural small
businesses reduce energy costs and
consumption and help meet the
Nation’s critical energy needs.

B. Statutory Authority. This program
is authorized under 7 U.S.C. 8107.

C. Definition of Terms. The
definitions applicable to this Notice are
published at 7 CFR 4280.103. In
addition, the following definition of
“hybrid” applies to this Notice.

Hybrid. A combination of two or more
renewable energy technologies that are

incorporated into a unified system to
support a single project.

II. Award Information

A. Available funds: The amount of
grant funds available for energy audits
and renewable energy development
assistance in Fiscal Year 2011 is
approximately $2.8 million. The amount
of grant funds available for renewable
energy system feasibility studies in
Fiscal Year 2011 is $2.0 million. The
budget authority available for renewable
energy system and energy efficiency
improvement projects in Fiscal Year
2011 is $51.2 million. For renewable
energy system and energy efficiency
improvement projects only, there will
be an allocation of funds to each State,
and the Rural Development’s National
Office will maintain a reserve of funds.

In order to ensure that small projects
have a fair opportunity to compete for
the funding and are consistent with the
priorities set forth in the statute, the
Agency will set-aside $14 million of the
$70 million budget authority available
to fund grants of $20,000 or less.

B. Approximate number of awards:
The number of awards will depend on
the number of eligible applicants
participating in this program.

C. State and National competitions.
Renewable energy system and energy
efficiency improvement applications for
Fiscal Year 2011 funds will compete for
funds allocated to their State (State
competition) as described under the
competition deadline in this Notice. All
unfunded eligible State applications
will be competed against other
applications from other States at a final
National competition. Separate
competitions will be held on guaranteed
loan only applications and on grant only
and grant and guaranteed loan
combination applications for both State
and National competitions. If funds
remain after the National guaranteed
loan only application competition, the
Agency may elect to utilize budget
authority to fund additional grant only
and grant and guaranteed loan
combination applications in the
National competition.

D. Type of instrument. Grant,
guaranteed loan, and grant/guaranteed
loan combinations.

E. Funding limitations. The following
funding limitations apply to
applications submitted under to this
Notice.

(1) Maximum grant assistance to an
individual or entity. For the purposes of
this Notice, the maximum amount of
grant assistance to one individual or
entity will not exceed $750,000 for
Fiscal Year 2011 based on the total
amount of renewable energy system,
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energy efficiency improvement, and
renewable energy feasibility study
grants awarded to the individual or
entity under the Rural Energy for
America Program.

(2) Maximum percentage of Agency
funding. The 2008 Farm Bill mandates
the maximum percentages of funding
that USDA Rural Development will
provide. Within the maximum funding
amounts specified in this Notice,
renewable energy system and energy
efficiency improvement funding
approved for guaranteed loan only
requests and for combination
guaranteed loan and grant requests will
not exceed 75 percent of eligible project
costs, with the grant portion not to
exceed 25 percent of total eligible
project costs, whether the grant is part
of a combination request or is a stand-
alone grant.

(3) Reallocation of grants funds.
Based on the quality of the applications
received under this Notice and subject
to statutory limitations, the Agency
reserves the right, at its discretion, to
move funds among the various grant
allocations identified under Section
II.A. of this Notice.

(4) Renewable energy system and
energy efficiency improvement grant-
only applications. For renewable energy
system grants, the minimum grant is
$2,500 and the maximum is $500,000.
For energy efficiency improvement
grants, the minimum grant is $1,500 and
the maximum grant is $250,000.

(5) Renewable energy system and
energy efficiency improvement loan
guarantee-only applications. For
renewable energy system and energy
efficiency improvement loan guarantees,
the minimum guaranteed loan amount
is $5,000 and the maximum amount of
a guarantee to be provided to a borrower
is $25 million.

(6) Renewable energy system and
energy efficiency improvement
guaranteed loan and grant combination
applications. Funding for grant and loan
combination packages for renewable
energy systems and energy efficiency
improvement projects are subject to the
funding limitations specified in Section
II.E.(2). The maximum amount for the
grant portion is $500,000 for renewable
energy systems and $250,000 for energy
efficiency improvements. The minimum
amount of the grant portion is $1,500 for
either renewable energy systems or
energy efficiency improvements. For the
guarantee portion, the maximum
amount is $25 million and the
minimum amount is $5,000.

(7) Renewable energy system
feasibility study grant applications. The
maximum amount of grant funds that
will be made available for an eligible

feasibility study project under this
subpart to any one recipient will not
exceed $50,000 or 25 percent of the total
eligible project cost of the study,
whichever is less.

(8) Energy audit and renewable energy
development assistance grant
applications. The maximum aggregate
amount of energy audit and renewable
energy development assistance grants
awarded to any one recipient under this
Notice cannot exceed $100,000. In
addition, the 2008 Farm Bill mandates
that the recipient of a grant that
conducts an energy audit for an
agricultural producer or a rural small
business require the agricultural
producer or rural small business to pay
at least 25 percent of the cost of the
energy audit, which shall be retained by
the eligible entity for the cost of the
audit.

III. Eligibility Information

A. Eligible applicants. To be eligible
for this program, an applicant must
meet the eligibility requirements
specified in 7 CFR 4280.109, 7 CFR
4280.110(c), and, as applicable, 7 CFR
4280.112, 7 CFR 4280.122, 7 CFR
4280.170, or 7 CFR 4280.186.

B. Eligible lenders. To be eligible for
this program, lenders must meet the
eligibility requirements in 7 CFR
4280.130.

C. Eligible projects. To be eligible for
this program, a project must meet the
eligibility requirements specified in 7
CFR 4280.113, 7 CFR 4280.123, 7 CFR
4280.171, and 7 CFR 4280.187, as
applicable.

IV. Fiscal Year 2011 Application and
Submission Information

Applicants seeking to participate in
this program must submit applications
in accordance with this Notice and 7
CFR part 4280, subpart B, as applicable.
Applicants must submit complete
applications in order to be considered.

A. Where To Obtain Applications

Applicants may obtain applications
from any USDA Rural Development
Energy Coordinator, as provided in the
ADDRESSES section of this Notice. In
addition, for grant applications,
applicants may access the electronic
grant application for the Rural Energy
for America Program at http://
www.Grants.gov. To locate the
downloadable application package for
this program, the applicant must use the
program’s CFDA Number 10.868 or
FedGrants Funding Opportunity
Number, which can be found at http://
www.Grants.gov.

When you enter the Grants.gov site,
you will find information about

submitting an application electronically
through the site. To use Grants.gov, all
applicants must have a Dun and
Bradstreet Data Universal Numbering
System (DUNS) number (unless the
applicant is an individual), which can
be obtained at no cost via a toll-free
request line at 1-866—705-5711 or
online at http://fedgov.dnb.com/
webform. USDA Rural Development
strongly recommends that applicants do
not wait until the application deadline
date to begin the application process
through Grants.gov.

B. When To Submit

Renewable Energy System and Energy
Efficiency Improvement Grant and
Combined Grant and Guaranteed Loan
Applications. Grant applications and
combined grant and guaranteed loan
applications for renewable energy
systems and energy efficiency
improvement projects under this Notice
will be accepted up to June 15, 2011.
Complete applications under this Notice
must be received by the appropriate
USDA Rural Development State Office
no later than 4:30 p.m. local time on
June 15, 2011, in order to be considered
for Fiscal Year 2011 funds. Any
application received after this date and
time, regardless of the postmark on the
application, will not be considered for
Fiscal Year 2011 funds.

Renewable Energy System and Energy
Efficiency Improvement Guaranteed
Loan Only Applications. Guaranteed
loan only applications for renewable
energy system and energy efficiency
improvement projects will be accepted
on a continuous basis, but to be
considered for Fiscal Year 2011 funds,
complete applications must be received
by the appropriate USDA Rural
Development State Office no later than
4:30 p.m. local time on June 15, 2011.
Any application received after this date
and time, regardless of the postmark on
the application, will be considered for
Fiscal Year 2012 funds.

Renewable Energy System Feasibility
Study Applications. Applications for
RES feasibility study grants under this
Notice will be accepted up to June 30,
2011. Complete applications under this
Notice must be received at the
appropriate State Office by 4:30 p.m.
local time on June 30, 2011, in order to
be considered for Fiscal Year 2011
funds. Any application received after
this date and time, regardless of the
application’s postmark, will not be
considered for Fiscal Year 2011 funds.

Energy Audits and Renewable Energy
Development Assistance Applications.
Applications for EA and REDA grants
under this Notice will be accepted up to
June 30, 2011. Complete applications
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under this Notice must be received at
the appropriate State Office by 4:30 p.m.
local time on June 30, 2011, in order to
be considered for Fiscal Year 2011
funds. Any application received after
this date and time, regardless of the
application’s postmark, will not be
considered for Fiscal Year 2011 funds.

C. Where To Submit

All renewable energy system, energy
efficiency improvement, and renewable
energy system feasibility study
applications are to be submitted to the
USDA Rural Development Energy
Coordinator in the State in which the
applicant’s proposed project is located.
All energy audit and renewable energy
development assistance applications are
to be submitted to the USDA Rural
Development Energy Coordinator in the
State in which the applicant’s principal
office is located. A list of USDA Rural
Development Energy Coordinators is
provided in the ADDRESSES section of
this Notice. Alternatively, for grant only
applications, applicants may submit
their electronic applications to the
Agency via the Grants.gov Web site.

D. How To Submit

Applicants may submit their
applications either as hard copy or
electronically as specified in the
following paragraphs. When submitting
an application as hard copy, applicants
must submit one original and one copy
of the complete application.

(1) Grant applications. All grant
applications may be submitted either as
hard copy to the appropriate Rural
Development Energy Coordinator or
electronically using the Government-
wide Grants.gov Web site. Users of
Grants.gov who download a copy of the
application package may complete it off
line and then upload and submit the
application via the Grants.gov site,
including all information typically
included on the application, and all
necessary assurances and certifications.
After electronically submitting an
application through the Web site, the
applicant will receive an automated
acknowledgement from Grants.gov that
contains a Grants.gov tracking number.

(2) Guaranteed loan applications.
Guaranteed loan only applications (i.e.,
those that are not part of a guaranteed
loan/grant combination request) must be
submitted as hard copy.

(3) Guaranteed loan/grant
combination applications. Applications
for guaranteed loans/grants
(combination applications) must be
submitted as hard copy.

E. Other Submission Requirements and
Information

(1) Application restrictions.
Applicants may apply for only one
renewable energy system project and
one energy efficiency improvement
project in Fiscal Year 2011. A renewable
energy system application cannot be
submitted in Fiscal Year 2011 if a REAP
feasibility study grant application for
the same renewable energy system is
submitted in Fiscal Year 2011 and vice
versa.

Applicants may apply for only one
renewable energy system feasibility
study grant under this Notice for Fiscal
Year 2011 funds.

Applicants may only submit one
energy audit grant application and one
renewable energy development
assistance grant application for Fiscal
Year 2011 funds.

(2) Environmental information. For
the Agency to consider an application,
the application must include all
environmental review documents with
supporting documentation in
accordance with 7 CFR part 1940,
subpart G. Applications for financial
assistance for planning purposes or
management and feasibility studies are
typically categorically excluded from
the environmental review process by 7
CFR 1940.310(e)(1).

(3) Original signatures. USDA Rural
Development may request that the
applicant provide original signatures on
forms submitted through Grants.gov at a
later date.

(4) Award considerations. In
determining the amount of a renewable
energy system or energy efficiency
improvement grant or loan guarantee,
the Agency will consider the six criteria
specified in 7 CFR 4280.115(g) or 7 CFR
4280.124(f), as applicable.

(5) Hybrid projects. If the application
is for a hybrid project, technical reports,
as required under 7 CFR 4280.116(b)(7),
must be prepared for each technology
that comprises the hybrid project.

(6) Multiple facilities. Applicants may
submit a single application that
proposes to apply the same renewable
energy system (including the same
hybrid project) or energy efficiency
improvement across multiple facilities.
For example, a rural small business
owner owns five retail stores and wishes
to install solar panels on each store. The
rural small business owner may submit
a single application for installing the
solar panels on the five stores. However,
if this same owner wishes to install
solar panels on three of the five stores
and wind turbines for the other two
stores, the owner can only submit an
application for either the solar panels or

for the wind turbines in the same fiscal
year.

V. Program Provisions

This section of the Notice identifies
the provisions of the interim rule
applicable to each type of funding
available under REAP.

A. General

The provisions specified in 7 CFR
4280.101 through 4280.111 apply to this
Notice.

B. Renewable Energy System and Energy
Efficiency Improvement Project Grants

In addition to the other provisions of
this Notice, the requirements specified
in 7 CFR 4280.112 through 4820.121
apply to renewable energy system and
energy efficiency improvement projects
grants.

C. Renewable Energy System and Energy
Efficiency Improvement Project
Guaranteed Loans

In addition to the other provisions of
this Notice, the requirements specified
in 7 CFR 4280.122 through 4820.160
apply to guaranteed loans for renewable
energy system and energy efficiency
improvement projects. For Fiscal Year
2011, the guarantee fee amount is 1
percent of the guaranteed portion of the
loan and the annual renewal fee is 0.250
percent (one-quarter of one percent) of
the guaranteed portion of the loan.

D. Renewable Energy System and Energy
Efficiency Improvement Project Grant
and Guaranteed Loan Combined
Requests

In addition to the other provisions of
this Notice, the requirements specified
in 7 CFR 4280.165 apply to a combined
grant and guaranteed loan for renewable
energy system and energy efficiency
improvement projects.

E. Renewable Energy System Feasibility
Study Grants

In addition to the other provisions of
this Notice, the requirements specified
in 7 CFR 4280.170 through 4820.182
apply to renewable energy system
feasibility study grants.

F. Energy Audit and Renewable Energy
Development Assistance Grants

In addition to the other provisions of
this Notice, the requirements specified
in 7 CFR 4280.186 through 4820.196
apply to energy audit and renewable
energy development assistance grants.

G. Resubmittal of Fiscal Year 2010
Renewable Energy System and Energy
Efficiency Improvement Applications

If an applicant or lender submitted an
application for funding in Fiscal Year
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2010 and that application was
determined eligible but was not funded,
the Agency will consider that Fiscal
Year 2010 application for funding in
Fiscal Year 2011 as provided in this
section.

(1) Written request. An applicant or
lender must submit a written request for
the Agency to consider its Fiscal Year
2010 application for Fiscal Year 2011
funds. For a guarantee loan and grant
combination application, both the
lender and applicant must submit the
written request to the Agency in order
to be considered for Fiscal Year 2011
funds.

(i) Except for simplified applications,
applicants must provide current
financial statements that meet the
program requirements outlined in 7 CFR
4280.116(b)(4) with the written request.

(ii) Written requests to consider Fiscal
Year 2010 applications for Fiscal Year
2011 funds may be submitted at any
time during Fiscal Year 2011 up to and
including 4:30 pm local time on June
15, 2011, to be considered for Fiscal
Year 2011 funds. Written requests
received after this time and date will not
be accepted by the Agency and the
applicant’s Fiscal Year 2010 application
will not be considered for Fiscal Year
2011 funds.

(2) Revisions to Fiscal Year 2010
applications. If an applicant makes any
revision to its Fiscal Year 2010
application that are not necessitated by
the REAP interim rule, a new
application meeting the requirements of
this Notice must be submitted in order
to be considered for Fiscal Year 2011
funds and a new date the complete
application was received will be
recorded. However, if a revision to the
Fiscal Year 2010 application is
necessitated by the REAP interim rule or
the Agency requests an update of
information in the original application
(for example, required current financial
statements), there will be no change in
the date the complete application was
received.

(3) No revisions to Fiscal Year 2010
applications. If an applicant does not
plan to make any revisions to its Fiscal
Year 2010 application, a new
application is not required and the date
the complete application was received
remains unchanged from its original
Fiscal Year 2010 receipt date.

H. Award Process. In addition to the
process for awarding funding under 7
CFR 4280, subpart B, the Agency will
make awards using the following
considerations:

(1) Funding renewable energy system
and energy efficiency improvement
grant and grant/guaranteed loan
awards. Considering the availability of

funds, the Agency will fund those grant
only applications and grant/guaranteed
loan applications that score the highest
based on the grant score of the
application; that is, the grant score an
application receives will be compared to
the grant scores of other applications,
with higher scoring applications
receiving first consideration for funding.

(2) Guaranteed loan only awards.
Considering the availability of funds,
the Agency will fund those guaranteed
loan only applications that score the
highest compared to the scores of other
applications, with higher scoring
applications receiving first
consideration for funding.

(3) Evaluation criteria. Agency
personnel will score each application
based on the evaluation criteria
specified in 7 CFR 4280.117(c), 7 CFR
4280.129(c), 7 CFR 4280.178, or 7 CFR
4280.192, as applicable.

For hybrid applications, each
technical report will be evaluated and
scored based on its own merit. The
scores for the technologies will be
consolidated using a weighted average
approach based on the percentage of the
cost for each system to the total project
cost.

Example: A hybrid project contains a
wind and solar photovoltaic
components. The wind system will cost
the $30,000 (75 percent of total eligible
project cost) and the solar will cost
$10,000 (25 percent of total eligible
project cost). The wind technical report
was evaluated and assigned a total score
of 22 points, while the solar report was
evaluated and assigned a total score of
31 points. In this scenario, the final
technical score would be assigned as
follows: (22 x 75 percent) + (31 x 25
percent) = 24.25.

(4) Applications that receive the same
score. If applications score the same and
if remaining funds are insufficient to
fund each such application, the Agency
will distribute the remaining funds to
each such application on a pro-rata
basis.

VI. Administration Information

A. Notifications

(1) Applicants. The notification
provisions of 7 CFR 4280.111 apply to
this Notice.

(2) Lenders. The notification
provisions of 7 CFR 4280.129(a) apply
to this Notice.

B. Administrative and National Policy
requirements

(1) Exception authority. The
provisions of 7 CFR 4280.104 apply to
this Notice.

(2) Appeals. A person may seek a
review of an Agency decision or appeal

to the National Appeals Division in
accordance with 7 CFR 4280.105.

(3) Conflict of interest. The provisions
of 7 CFR 4280.106 apply to this Notice.

(4) USDA Departmental Regulations
and other laws that contains other
compliance requirements. The
provisions of 7 CFR 4280.107 and 7 CFR
4280.108 apply to this Notice.

VII. Agency Contacts

For assistance on this program, please
contact a USDA Rural Development
Energy Coordinator, as provided in the
Addresses section of this Notice.

VIII. Nondiscrimination Statement

USDA prohibits discrimination in all
its programs and activities on the basis
of race, color, national origin, age,
disability, and where applicable, sex,
marital status, familial status, parental
status, religion, sexual orientation,
genetic information, political beliefs,
reprisal, or because all or part of an
individual’s income is derived from any
public assistance program. (Not all
prohibited bases apply to all programs.)
Persons with disabilities who require
alternative means for communication of
program information (Braille, large
print, audiotape, etc.) should contact
USDA’s TARGET Center at (202) 720—
2600 (voice and TDD).

To file a complaint of discrimination
write to USDA, Director, Office of
Adjudication and Compliance, 1400
Independence Avenue SW.,
Washington, DC 20250-9410 or call
(800) 795-3272 (voice) or (202) 720~
6382 (TDD). USDA is an equal
opportunity provider, employer, and
lender.

Dated: April 1, 2011.
Dallas Tonsager,
Under Secretary, Rural Development.
[FR Doc. 2011-8456 Filed 4—13—11; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Sensors and Instrumentation
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Sensors and Instrumentation
Technical Advisory Committee (SITAC)
will meet on May 3, 2011, 9:30 a.m., in
the Herbert C. Hoover Building, Room
3884, 14th Street between Constitution
and Pennsylvania Avenues, NW.,
Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration on
technical questions that affect the level
of export controls applicable to sensors
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and instrumentation equipment and
technology.

Agenda
Public Session

1. Welcome and Introductions.

2. Remarks from the Bureau of
Industry and Security Management.

3. Industry Presentations.
4. New Business.

Closed Session

5. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 §§10(a)(1) and 10(a)(3).

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov no later than
April 26, 2011.

A limited number of seats will be
available during the public session of
the meeting. Reservations are not
accepted. To the extent that time
permits, members of the public may
present oral statements to the
Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to the Committee members,
the Committee suggests that the
materials be forwarded before the
meeting to Ms. Springer.

The Assistant Secretary for
Administration, with the concurrence of
the General Counsel, formally
determined on December 14, 2010
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended (5
U.S.C. app. 2 §10(d)), that the portion
of this meeting dealing with pre-
decisional changes to the Commerce
Control List and U.S. export control
policies shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. app. 2 §§10(a)(1) and
10(a)(3). The remaining portions of the
meeting will be open to the public.

For more information contact Yvette
Springer on (202) 482—-2813.

Dated: April 8, 2011.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 2011-8954 Filed 4-13-11; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Materials Processing Equipment
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Materials Processing Equipment
Technical Advisory Committee
(MPETAC) will meet on May 3, 2011, 9
a.m., Room 6087B, in the Herbert C.
Hoover Building, 14th Street between
Pennsylvania and Constitution
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to materials
processing equipment and related
technology.

Agenda
Open Session

1. Opening Remarks and
Introductions.

2. Presentation of Papers and
Comments by the Public.

3. Discussion on Proposals from last
and for next Wassenaar Meeting.

4. Report on Proposed changes to the
Export Administration Regulation.

5. Other Business.

Closed Session

6. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 §§10(a)(1) and 10(a)(3).

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov no later than
April 27, 2011.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent that time permits, members of the
public may present oral statements to
the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
the distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials prior to the meeting to Ms.
Springer via e-mail.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on January 25,
2011, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended, that the portion of the
meeting dealing with matters the

premature disclosure of which would be
likely to frustrate significantly
implementation of a proposed agency
action as described in 5 U.S.C.
552b(c)(9)(B) shall be exempt from the
provisions relating to public meetings
found in 5 U.S.C. app. 2 §§10(a)1 and
10(a)(3). The remaining portions of the
meeting will be open to the public.
For more information, call Yvette
Springer at (202) 482—2813.
Dated: April 8, 2011.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 2011-8949 Filed 4-13-11; 8:45 am]|
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Transportation and Related Equipment
Technical Advisory Committee; Notice
of Partially Closed Meeting

The Transportation and Related
Equipment Technical Advisory
Committee will meet on May 5, 2011,
9:30 a.m., in the Herbert C. Hoover
Building, Room 6087B, 14th Street
between Constitution & Pennsylvania
Avenues, NW., Washington, DC. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to transportation
and related equipment or technology.

Public Session

1. Welcome and Introductions.
2. Review Status of Working Groups.
3. Proposals from the Public.

Closed Session

4. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 §§10(a)(1) and 10(a)(3).

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov no later than
April 28, 2011.

A limited number of seats will be
available during the public session of
the meeting. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. The public
may submit written statements at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the Committee
suggests that presenters forward the
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public presentation materials prior to
the meeting to Ms. Springer via e-mail.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on October 15,
2010, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 §§(10)(d)),
that the portion of the meeting dealing
with matters the disclosure of portion of
the meeting dealing with matters the
disclosure of which would be likely to
frustrate significantly implementation of
an agency action as described in 5
U.S.C. 552b(c)(9)(B) shall be exempt
from the provisions relating to public
meetings found in 5 U.S.C. app. 2
§§10(a)1 and 10(a)(3). The remaining
portions of the meeting will be open to
the public.

For more information, call Yvette
Springer at (202) 482—2813.

Dated: April 8, 2011.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 2011-8939 Filed 4-13-11; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-810]

Stainless Steel Bar From India:
Extension of Time Limit for the Final
Results of the 2009—2010 Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: April 14, 2011.
FOR FURTHER INFORMATION CONTACT:
Scott Holland or Yasmin Nair, AD/CVD
Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—-1279 and (202)
482-3813, respectively.

SUPPLEMENTARY INFORMATION:
Background

On March 4, 2011, the Department of
Commerce (“Department”) published its
preliminary results of the 2009-2010
antidumping duty administrative
review. See Stainless Steel Bar From
India: Preliminary Results of, and
Partial Rescission of, the Antidumping
Duty Administrative Review, and Intent
Not To Revoke the Order, in Part, 76 FR
12044 (March 4, 2011) (“Preliminary
Results”). The final results for this

review are currently due no later than
July 2, 2011.

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“Act”), requires
that the Department issue the final
results of an administrative review
within 120 days after the date on which
the preliminary results are published. If
it is not practicable to complete the
review within this time period, section
751(a)(3)(A) of the Act allows the
Department to extend the deadline for
the final results to a maximum of 180
days after the date on which the
preliminary results are published.

The Department has determined that
it requires additional time to complete
this review. After publishing the
Preliminary Results, the Department
conducted a verification of the cost of
production responses for Venus Wire
Industries Pvt. Ltd. and its affiliate,
Sieves Manufacturers (India) Private
Limited. The Department intends to
issue a comprehensive report of the
results of this verification. Further, the
Department needs to allow time for
parties to review this verification report,
which further delays the briefing
schedule. Thus, it is not practicable to
complete this review by July 2, 2011,
and the Department is extending the
time limit for completion of the final
results by an additional 60 days to
August 31, 2011.

This notice is published pursuant to
sections 751(a) and 777(i) of the Act.

Dated: April 7, 2011.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2011-9115 Filed 4-13-11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-941]

Certain Kitchen Appliance Shelving
and Racks From the People’s Republic
of China: Extension of Time Limits for
the Preliminary Results of the First
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: April 14, 2011.
FOR FURTHER INFORMATION CONTACT:
Katie Marksberry or Kabir Archuletta,
AD/CVD Operations, Office 9, Import
Administration, International Trade

Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone: (202) 482—7906 or (202) 482—
2593, respectively.

Background

On October 28, 2010, the Department
of Commerce (“Department”) initiated
an administrative review of certain
kitchen appliance shelving and racks
from the People’s Republic of China
(“PRC”) for the period March 5, 2009,
through August 31, 2010. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews, 75 FR
66349 (October 28, 2010) (“First
Initiation”).1

On January 20, 2011, the Department
selected two mandatory respondents in
the above referenced administrative
review pursuant to section 777A(c)(2)(B)
of the Tariff Act of 1930, as amended
(“the Act”): Guangdong Wireking
Housewares & Hardware Co., Ltd.
(“Wireking”) and Jiangsu Weixi Group
Co. (“Weixi”).2

The Department sent its antidumping
duty questionnaire to Weixi and
Wireking on January 20, 2011.3 In its
questionnaire, the Department requested
that the two firms provide a response to

1 Nashville Wire Products Inc. and SSW Holding
Company, Inc. (collectively, “Petitioners”) initially
requested that the Department initiate an
administrative review of ten companies; however,
we required additional information concerning
why, pursuant to 19 CFR 351.213(b)(1), Petitioners
desired a review of five of these companies. See
First Initiation, 75 FR at 66352. Accordingly, the
Department postponed initiation of this
administrative review with respect to five
companies requested by Petitioners. See id. and
Initiation of Antidumping and Countervailing Duty
Administrative Reviews; Correction, 75 FR 69054
(November 10, 2010). After reviewing additional
information placed on the record of this
administrative review by Petitioners, we
determined that, for three of the five postponed
companies, Petitioners did not provide any reason,
other than alleged transshipment, for initiation;
therefore, we declined to initiate a review for Asia
Pacific CIS (Thailand) Co., Ltd., Taiwan Rail
Company, and King Shan Wire Co., Ltd. See
Initiation of Antidumping and Countervailing Duty
Administrative Reviews, 75 FR 73036, 73039
(November 29, 2010). However, we did, at this
point, also determine that it was appropriate to
initiate this review with respect to two additional
companies originally requested by Petitioners: Asia
Pacific CIS (Wuxi) Co., Ltd.; and Hengtong
Hardware Manufacturing (Huizhou) Co., Ltd. See
id.

2 See Memorandum to James C. Doyle, Office
Director, Office 9, through Catherine Bertrand,
Program Manager, Office 9, from Kabir Archuletta,
International Trade Analyst, Office 9, “Selection of
Respondents for the Antidumping Review of
Certain Kitchen Appliance Shelving and Racks from
the People’s Republic of China,” dated January 20,
2011.

3 See Letters to Weixi and Wireking from
Catherine Bertrand, Program Manager, AD/CVD
Operations, Office 9, regarding “Kitchen Appliance
Shelving and Racks from the People’s Republic of
China,” dated January 20, 2011.
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Section A of the Department’s
questionnaire by February 10, 2011, and
Sections C and D of the questionnaire by
February 28, 2011.

On February 2, 2011, eight days prior
to the Department’s February 10, 2011,
deadline for Section A questionnaire
responses, the Department received a
request on behalf of New King Shan
(Zhuhai) Co., Ltd. (“NKS”), a mandatory
respondent in the original investigation
and a separate rate company in this
review, to be selected as a replacement
mandatory respondent in the event of a
non-responsive mandatory respondent
and for a 28-day extension to submit
questionnaire responses.* On February
4, 2011, Wireking filed a request for an
extension of the deadline to submit its
Section A response, which the
Department extended to February 22,
2011, for Wireking and any potential
voluntary respondents.5 The
Department did not receive an extension
request from Weixi and did not receive
its Section A response by the appointed
deadline.

On February 23, 2011, the Department
received an unsolicited Section A
questionnaire response from NKS.6 On
March 1, 2011, because Weixi did not
cooperate with our request for
information, the Department selected
NKS, the third largest exporter by
volume, as a replacement mandatory
respondent.” We also determined that it
was appropriate to use the Section A
response already submitted by NKS as
the basis for that company’s response as
a mandatory respondent.8 On March 1,
2011, the Department sent its
antidumping questionnaire to NKS and
assigned a deadline of March 22, 2011,
for its Sections C and D responses.® The
preliminary results of this review are
currently due on June 2, 2011.

4 See Letter from NKS regarding “Request for
Extension of Time to File Voluntary Response and
Request for Clarification of Reporting of Sales,”
dated February 2, 2011.

5 See Memorandum to the File from Kabir
Archuletta, International Trade Analyst, Office 9,
regarding “Guangdong Wireking Housewares &
Hardware Co., Ltd. Section A Questionnaire
Extension Request,” dated February 10, 2011.

6 See “Voluntary Response to Section A by New
King Shan (Zhuhai) Co., Ltd.,” dated February 23,
2011.

7 See Memorandum to James C. Doyle, Office
Director, Office 9, through Catherine Bertrand,
Program Manager, Office 9, from Kabir Archuletta,
International Trade Analyst, Office 9,
“Antidumping Review of Certain Kitchen Appliance
Shelving and Racks from the People’s Republic of
China: Selection of an Additional Mandatory
Respondent,” dated March 1, 2011.

8 See id.

9 See Letter to NKS from Catherine Bertrand,
Program Manager, Office 9, “Kitchen Appliance
Shelving and Racks from the People’s Republic of
China,” dated March 1, 2011.

Statutory Time Limits

Section 751(a)(3)(A) of the Act
requires the Department to issue the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an order for
which a review is requested. Consistent
with section 751(a)(3)(A) of the Act, the
Department may extend the 245-day
period to 365 days if it is not practicable
to complete the review within a 245-day
period.

Extension of Time Limit of Preliminary
Results

The preliminary results are currently
due on June 2, 2011. The non-
responsiveness of one of the initial
mandatory respondents, Weixi, and the
selection of an additional mandatory
respondent, NKS, restricted the time
that the Department has available to
gather and analyze additional
information related to the sales process,
affiliations, establishing the proper date
of sale, surrogate values for all factors of
production, and the methodology used
to report factors of production. As the
Department has yet to receive all
responses to its supplemental
questionnaires, we require more time to
analyze the responses and issue any
additional supplemental questionnaires,
as needed. Therefore, we find that it is
not practicable to complete these
preliminary results within the current
245 day deadline.

Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time limit for issuing
the preliminary results by 120 days
until September 30, 2011. The final
results continue to be due 120 days after
the publication of the preliminary
results.

This notice is published pursuant to
section 777(1)(1) of the Act and 19 CFR
351.213(h)